Google 



This is a digital copy of a book that was preserved for generations on Hbrary shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http : //books . google . com/| 



r 




i I 



^ti^i4riAoC /? /^ -<>^^^'^^-^ ^^oT-ary 



/7.uta ^ ^jjg SECURITY 



or 



ENGLISHMEN'S LIVES; 



OB no 



TRUST, POWER, AND DUTY 



or YHS 



GRAND JURIES 

OF ENGLAND, 

EXPLAINED ACCORDINO TO THE FUNDAUENTALS OF THE 

ENGLISH GOVERNMENT, 

AMD THB IMCLARATIOIIS OT TBS SAMS MAPB IN PARLIAMBNT BT MANT VrATVTBA. 



BY JOHN LORD SPMERS. 

LOBD CHAJfCBLUW Or BNOI.AMD IN TBB BBIIKn OP WIIXIAM ni. 



TO WHICH ARK raBPIXBD, 

OBSERVATIONS 

ILLUSTRATIVE OF THB CHARACTER OF GRAND JURIES, 

AS VOW COXSTRUCTXD ; 
AND OP THE NECESSITY OF RECURRING TO FUNDAMENTAL PRINCIPLEll. 



*' That haa the cooneof Joftlce wheeled aboat."— ^havspbahb. 

" This It A npecies of koowledge most abeolotely oecenmiy for every GeBtlemaa in the 
Kini^m ; as well becaoM he may be freqaendy called to determiae» io this ea|Mdty, 
the rights of others, his fellow rahjects ; as because bis own property, his llbtrty, and 
his life, depend upon mamtaiiUof In its lefai force the eoostitational Tbial bt Jobb.* 

Blackstohb. 



LONDON: 

PRINTED FOR EFFINGHAM WIUSON, ROYAL EXCHANGE. 

and aOLD BY ALL BOOKBBLLSBB. 

1821. 



m - » I 



J< 



« 



% 

TO f 

HENRY COOPER, ESQ. 

BAEISTBft AT X«AW^ 

twjEsi? pages are inscribed 

AS A MARK OF * 

THE IFRITER'S ADMIRATION 

7W^ SPIRIT AND THE TALENTS \ y 
WHICH HE DISPLAYED, 

AND OF 

THE GENUINE PRINCIPLE, 

MORAL AND CONSTITUTIONAL, 

WHICH HE ASSERTED, 

ON TWO BSCSNT OCCASiq^S, 

IN THE COURT OF KING'S BENCH. 

WHEN HE CONTRIBUTED 
TO RESTORE THE CHARACTER 

OF 

THE ENGLISH BAR, 
BY SUCCESSFULLY COMBATING DOCTRINES 

WHICH, IF ONCE KSTABLIBHBD, 

WOULD PLANT DISCRETION ON THE RUINS 

OF JUSTICE', 

AND, 

DEGRADING DEFENCE INTO APOLOGY, 

WOULD RENDER ACCUSATION 

E.QUIVALENT TO CONVICTION I 



i$ 



^ 



. -f 



w 



• ^ a 



* 



> 



• ^ 






f • 



J. 



:4-?'V 4 



^ 
« 






nr 



r'- 



\. ♦ • 



^ v 



^''^ 



/• 






^ K ;! 



.' 






OBSE RV ATIONS. > . 

■i 



• k 



ffi 



-*<.•* » 



The Treatise, of which a reprint is now of-'^'li^ 
fered to public attention, was first Issued lr#{ii 
the press in the year 1681, anonymously ; it 
was afterwards republished with the author's 
name; and has since been incorporated in 
the valuable collection of the Somers Tracts. . 
A new edition is prepared with a view of 
bringing under the consideration of reflectino^ 
men in our own day, a subject which is second 
in importance only to the representative sys- 
tem ; but which, notwithstanding the general 
interest excited by the course of events towards 
political concerns, has of late years been too 
much disregarded. In truth, *^ the trust , 
poM'er, and duty of grand juries*' is very im- 
perfectly understood as ^^ the security of En- - ^ 
glishmen's lives,^' aAd the manner in whicl) 
they are now constituted will be found, qp 
examination, to differ as essentially from 
^^ the fundamentals of the English govern- 
ment,'* as, in the geniune spirit of the system^ 
it ought to conform^ to.thdin. To compare 
the existing practice* with original principles \ 
cannot, therefore, bejin^seless undertaking ; ^ ^ 
more especially as thoS^ni^ciples are deve- * ^ 
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loped by so able and so faithful a master as 
the Lord Chancellor Somers. 

The English constitution has been well de- 
scribed as ^^ a system of checks and balances." 
It is obvious that such a system must cease to 
produce its intended results, when the func- 
tions of the several parts are confounded, and 
the integrity of one is superseded by the pre- 
dominating influence of that which it was in- 
tended to controul. 

The representative being designed as a 
check on the executive power, it was wisely 
ordained by the Act of Settlement that, ** no 
person who has an office or place of profit un- 
der the King J or receives a pension from the 
Crotvn, shall be capable of serving as a mem- 
ber of the House of Commons J ^ By sub- 
sequent enactments this was repealed ; minis- 
ters and their minions now swarm in the 
House of Commons ; and the records of the 
Courts, and of Parliament, declare that the 
gurdianship of the public purse is become a 
subject of derision ! 

If a similar fate has not attended the jury 
sj'stem, (the constitutional check to the judi- 
cial power,) it is not because the principles 
on which it was founded have been more stea- 
dily adhered to. 

It must be acknowledged, indeed, that 
these would not be recognised as the distm- 
guishing properties of modern doctrine ; an 
anxiety is much more conspicuous to uphold 
and to enlarge the ex^cise of authority, and 
to restrain what it is the fiEUshion to denomi- 
nate, " the licentiousness of the people/' 






The sul^ect of the present enquiry becomes, 
therefore, peculiarly interesting and impor^ 
tant, for ^' law on one side is the backsword 
of justice;^' and the people who have their 
accusations to prefer, have at least an equal 
claim to the protection and the aid of the 
law. At present, however, do they enjoy an 
equal protection ? Is the law equally ready to 
promote their dcanands for justice ? Let the 

Eroceedings, which arose out of the memora* 
le outrage at Manchester answer. 
The accus^^ of the people, on the oon-^ 
trary, are armed with weapons of ofience 
which they employ without apparent obstruct 
lion, and often with ruinous effects. Bills ot 
indictment, infotmatiolis ex o^eio-^^and the 
sabre— inflicting fines and imprisonmtmt, 
wounds and death ! If these Ar^juatty inflict- 
ed, there can be no cause of complaint ; but 
it has been well observed by Sir William 
Blackstone that ^^ next to doing right, the 
^at object in the administration of public 
justice should be to give public satisfoction ; 
{Book 3. p. 301.^ and the public are entitled 
to know that tney are justly inflicted. To this 
end they ought to enjoy the substantial b^Eie^ 
fits of that institution which our ancestors 
erected for the security of our lives and liber- 
ties ; foreseeing ^^ both theii" dangers from the 
malice and passion, tJiat might cause some 
of private condition to accuse others fttlsely in 
the courts of justice $ and the great hazards of 
worthy and eminent men's lives firom the ma- 
lice, emulation, and ill designs of corrupt 
ministers of state, or otherwise potent, who 
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might commit the most odious of murders in 
the form and course of justice ; either by cor- 
rupting of judges, as dependent upon them 
for their honour and great revenue, or by 
bribing and hiring men of depraved princi- 
ples, and desperate fortunes to swear falsely 
against them/'* 

In reading over the lists of county grand 
juries which are published at every assizes, the 
frequent recurrence of the same names is very 
remarkable. There is no palpable reason to 
suppose that men duly qualified for the office 
are so rare, as to make it necessary for a few 
to dischaige the duty biennially, annually, or 
still more firequently ; and as it generally hap- 
pens that men complain of hardship when 
often called into the unrequited service of the 
public, while their neighbours are overlooked, 
we may infer in the absence of all complaint, 
and of all explanation, that some advantage, 
real or supposed, present or prospective, re- 
sults as an equivalent for attendant expense 
and trouble. But be this as it may, the fact 
becomes still more questionable when we also 
find, that individuals composing a selection 
from the county magistirtcy are constantly 
placed on the lists. 

To ascertain the extent of the practice ii 
a single county, I have analyzed the lists foi 
Lancashire diiring the last six years ; and il 
appears that on twelve grand juries, consisting 
each of from twenty to twenty-three persons, 
and requiring, had they been all different: in- 
dividuals, 266, that 

^ See page 3. 
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1, John HamoiTety of Omered, Eio. hu served on 9= 9 
If Charles Gibson, of Queraiore Park, Esq. on 7= 7 

6 kave rerved each on 6=36 

7 ^ S=^M 

7 4=28 

16 3=48 

30 2=40 

63 1=69 

121 Indifidnak thus inpplyiog the places of m* 960 

or, to place the fact in a more striking lights 
58 supplying for 203 ! And of these fifty- 
eight, thirty-five are magistrates ; and some 
others are sons or connections of magis-* 
trates. 

It is evident that in these respects the spi* 
rit of the institution has been altogether lost 
sight of. Its beauty and excellence depend 
on the unquestioned impartiality, the perfect 
indifference with which the lists are formed ; 
for, if a doubt arises 'in the commencement of 
a proceeding, before it is brought to a close, 
the doubt may ripen into suspicion ; and the 
decisions of juries must cease to command 
that confiding reverence which, is at once the 
indispensable and the never-failing attendant, 
of a pure administration of justice. A con- 
stant, though ^i^gulated alternation of names 

* This, as apptied to special and common juries, is recognized 
ID the Sutate Book. The act, 3 Geo. 2 e. 25. after declariDg^ 
in the preamhle that ** many evil practices have been used in 
corrupting of jurors returned for the trial of issues,^* and that 
** fiTttJiy neglects and abuses have happened in making up the 
listSf** ifc. enacts that ** no person shall be returned as jurors 
to serve on triuU^ at anp assiwes^ or nisi prius^ or at any great 
sessions in Walts, or at the sessions for the counties palatine 
^Lancaster, Chester, and Dnrbam, who have served within 
the spate of erne year before, m the county ^Rntland, or four 
years in the county ^f York, or of two years m any other 
county not being a county of a city or town" By the 4 Geo. 2. 
c. 7.. the rule is altered as it regards Middlesex to ** two temu*'^ 
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might defy the efforts of premeditated slan- 
der ; but the same men^ continually acting as 
jurors, partake of the character of a standiilg 
commission ; are liable to all the objections 
which juries were intended to correct ; and in 
reality require the very controul which, it is 
presmned, they are summoned to exercise. 
And tbifil argument applies with redoubled 
force, when the individuals oomposing the 
standing commiaaion are magistrates ; for, as 
it is a part of the regular business of jurors to 
rejudge questions which magistrates have 
already decided, so magistrates sitting on 
juries, must often be called upon to rejudge 
Iheir own aet6 ;* mi anomaly, which however 
it may be overlooked in the course of modem 
praoti^, few men will have the hardihood to 
justify^ 

So Qloqely, however, has tUa anomaly 
ilQited itself with the ordinary administration 
of tbd laWi ^hat it is by no means uncom- 

Bj the first of the^ ^cts, the justice at the Mickumroer aes^ 
«•■» are reqairedl te ierae their warrant to the hi^h eoQctablea. 
Ttq/i^t}ng them t^ mm forih th^r ff^f^pta to the petlj oeaatabl^^ 
to retarn Iroe {is^ of ^ pe^rspoa in tbfir leap^ptiye oonatahle- 
wick8» qnalmed to aerre on juries, with their titlea and additions. 
If the loyal gentlemen, ^)ip ifre entrnsted with the comipipsion 
of the peace, enforce these regulations with %b much rigour as 
thej manifest on some other occasions, they lure n yaat deal less 
])oiay about it ; and if they do not, it might be beii.efipial tp re- 
mind them practically of the p«:nalties. Nor shpold the sherifls. 
be forgotten. 

* It is a good ground ^^ challenge against a common or a spe- 
cial juryman Uiat he b^onged to the grand jury who foand the 
bill of indietment ; yet he might not belong to die majority who 
eonenrred in the finding. The objection, therefore, to the fom- 
milting magistrata is ranch more coaclnsifc-^ere can be Wk 
qnealioii as to his joining in the ciypmitment for which he has 
jtgned a warrant. 



men for a grand jury to be denominate^ 
*Hhe justices of the county;*' as if the terms 
were convertible : and even the judges of 
the land acknowledge the two-fold cha- 
racter. Thus Mr. Justice Best is reported, 
by the Courier of the 31st March, 1820, to 
tiave expressed himself in his charge to 
the Gi'and Jury of Warwickshire as fol- 
lows : *^ To these subjects he would particu- 
larly direct their attention- --and he would 
direct their attention to them, not merely 
while they were there as grand jurors ; but, 
when they should leave that court, and return 
to the country as magistrates, he hoped that 
it would not be thought improper in him to 
recommend that they should still bear them 
in mind r* 

The observations which have already been 
made, will shew, nevertheless, how impossible 
it is for the same men to discharge with due 
^ect the functions of two offices so entirely 
incompatible with each other ; but it is neces- 
sary in the face of this authority to summon 
the support of that which will certainly not be 
deemecf inferior. 

Ix)rd Somers tell us, (page 6) that " our 
ancestors thought it not best to thist this 
great concern of their lives and interests in 
the hands of any officer of the King's, or in 
any judges named by him, nor in any certain 
number of men durmg life, lest they should 
be Bwed or influenced by great men, cor- 
rupted by bribes, flatteries, or love of power, 
or become negligent, or partial to friends and 
relatiansy ^r -pursue their own quarrels, orpri- 

B 
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vat€ revengehf or connive at the canspiramfa 
of others J and indict thereupon.^* To the 
9ame purport Sir William Blackatone, book 
3. c. 23. '^ The impartiSal administiatiQn of 
justice^ which secures both our persons and 
properties^ is the great end of civil society. 
But if that be entirely entrusted to the ma- 
gistracy^ a select body of men^ and those 
generally selected by the prince^ or such as 
enjoy the highest offices m the state ; their 
decisiofiSy in spite of their own natural inte- 
grity, wiU have frequently an involuntary bias 
towards those of their own rank and dignity : 
it is not to be expected from human nature 
that the few should be always attentive to the 
interests of the niany.'^ And afterwards, 
book 4. c. 27. /' The liberties of England 
caQnot but subsist so long as this palladium^ 
(tri^ by jury,) remains sacred and inviolate ; 
not only from all open attacks, (which none 
wiU be so hardy as to make,) but also from 
all secret machinations, which may sap and 
tindermine it ; by introducing new and arhi^ 
trqry methods of trial by justices of the peace, 
commissioners of the revenue, and courts of 
conscience. And however convenient these 
may appear ^ first, (as. doubtless all arbitrary 
powers^ weU e:s^cuted, are the most conve-* 
nient,) yet let it b^ again remembered, that 
delays, apd little inconveniences in the forms 
of justice, are the price that all free nations 
must pay for their liberty in more substantial 
matters ; that these inroads upon the sacred 
bulwark of the nation are fimdpunentaliy op- 
posite to U\e spirit of oujb constitutiQa ; and 




it 



tbal thttagfa begun m trifle«r the precedent 
loay gradfudly increase and spread to the 
utter dirase of juries^ in qnestkms of the most! 
Inomentous conieem/' And here we may 
rest] the issue as far as anthoiity can decide 
]t*-^Mr. Justice Best^ aoid no doubt his learn- 
ed brethren on one side— adoptmg, it may 
jfy be^ and not approving a custom^ which had 
grown tip before they came to the Bench ; 
and on the otl^r^ the opinions of Lord Somers 
and Sir William Blackstone, deliberately re- 
corded as lawyers and philosophers ! But it 
may be well^ for the be^er illustration of the 
flubject^ to appeal to &cts. 

The magistrates of the county of Lancaster 
have instituted certain r^ulations for the go- 
vernment of the county gaol, by which the 
gaoler is directed to set to wori^, in such man- 
ner a9 he ilnaf deetn necessary and proper y all 
persons committed to the said ga(4, either for 
trial, (whom the law requires *us to presume 
innocent,) or convicted of felony or misde* 
meanoura; (although peihaps sentenced only 
to imprisonment.) And the gaoler is further 
directed to punish^ by solitary confinement, 
withdrawing the aUowance of pit>visions, or 
by deducting a part of theb earnings, such 
prisoners as ^all n^ect or refuse to perform 
such work, or who shall do the same m a slo- 
venly manner. 

The gaoler is also ordered to open all writ- 
ten communicaOoni from poisons without, to 
persons within the fmson ; and to detain such 
<£8 he conceives to he of an ob/ectioncAle nature 
tor the farther decision of the visiting magis- 
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trates. Newspapers, or other political papers, 
are rigidly prohibited from the crown-side of 
the prison ; and friends are in some cases not 
admitted at all, in others only in presence of 
the servants of the prison ! 

That discretionary power, in still (greater 
latitude, has existed, the long celebrated 
Bastile of Paris will abundantly evince ; but 
it is repugnant to all the notions of law and 
right, which have so long been cherished as 
English, that an accused man, who in default 
of bail, is merely placed in gaol for safe cus- 
tody, in order that he may not elude the 
course of law, should be compelled to labour; 
that he should be denied the gratification of 
reading a newspaper ; and stUl more, that 
the seal of his private communication with 
his friends should be violated, and intel- 
ligence, no matter how confidential, whether 
it relates to the sacred concerns of domestic 
life, or to affairs, to him most momentous, 
on which his worldly interests depend, laid 
\ open to the ^ ^ steeled gaoler who seldom is the . 

friend of man V It is contrary to all our no- 
tions of law, that any body of magistrates 
should dare to assume a power of adding to 
the severity of the punishment awarded by the 
court after trial- --and this too at the discre- 
tion of a gaoler ! a gaoler who may prohibit 
commimication, and even doom to solitary 
confinement ! 

God forbid that, without sufficient grounds, 
I should impute to any man the abuse with 
which such rules are pregnant ! This indeed 
would be foreign from the present purpose. 
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It is argued that where extraordinary powers 
exist, extraordinary vigilance, and even sus-; 
picion, are required; and that juries should 
not be unfit to perform their duties with eflfect, 
at a time when they ought to be most alive 
to all possible caUs for their earnest protec- 
tion. I do not impute, I hazard the belief 
that in carrying into effect such rules as have 
been described, abuses may be committed. 
Complaints follow of course ; but to what 
authority can they be directed, with a proba- 
bility of redress ? The magistrates who framed 
the rules will probably differ from those per- 
sons who are compelled to submit to them, 
as to their cause of complaint ; but . since 
^^ no one shall be judge in his own cause," so 
the framers of rules, no more than the suffer- 
ers by them. And if the parties prefer a bill 
of indictment, they again encounter some of. 
the authors of their complaints on the grand 
jurv ; who, it may therefore be apprehended, 
will be little less unfit to inquire with can- 
dour and impartiality into the causes of the 
process. 

But a proceeding of the magistrates of the 
county, at a recent session, will best evince 
the temper with which they are disposed to 
regard the toleration of questions of tlus na- 
ture. 

A young man, by name Nathan Broad- 
hurst, was tried at tne Lancaster Spring As- 
sizes of 1820, for some political offence, and 
being found guilty, was sentenced by the 
court to two years* imprisonment in Lancas- 
ter Castle. Feeling himself aggrieved by the 
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Rgdalicms wMdi subjected him to priwttons 
and haidships not contemplated by the tenii9 
of his sentence ; in behalf of hhnsejf and some 
olhem; m like drcumstances, he represenHed 
1^ eaae to Geocge Williams, £sq« a magis- 
teate of the county, residing in the nei^bour- 
hood of Liverpool, and requested his inters 
ference* Colonel Williams, who adheres some- 
what resolutely in his exercise of authority to 
ti^e ancient maxim, ^^the laws of England do 
in all eases favour liberty ^^^ felt that it was 
his duty immediately to write on the subject to 
the governor of the gaol ; who justified him- 
self by a reference to the rules before-men- 
tioned. Other letters passed; and two from 
tiie colonel to Broadhurst ; which being, ac- 
cording to rule, intercepted and opened, 
were deemed by the gaoler ^^ of an objection-* 
able nature;'' and by him laid before the 
magistrates, together with those which he 
had himself received. At the ensuing session 
they were produced, and having been read, 
they were made a matter of accusation agaiui^ 
the worthy magistrate by the Mr. Helton of 
Hulton, whose exploits at Manchester and at 
York are still fresn in the public recollection. 
Mr. Hulton moved, and with p^ect consis- 
t^icy certainly, that the letters* were insidt- 

* It 18 at all times difficult to conrey in a short space a faitH- 
fiil deseri|itioii of a series of letters^ and these letters are of too 
great length to be introdaced hera The newspapers have re- 
presented that ** the purport of them alt was to complain of the 
regulatiens of the gaol, and* the coodact of the g^okr» in pre- 
Tenting- letters and newspapers from being delivered to the 
prisoners* The letter to Nathan Broadhurst also tended to call 
in question the justice of the sentence under which he was con- 
fined.'' This.- tendency^ can, however, only be by implication; 
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iftg to the whole magistracy of the county ; 
that they were calculated to destroy all dis- 
cipline in the gaol ; and that copies be for- 
warded to the Secretary of State for the home 
department, and to the Chancellor of the 
duchy of Lancaster ! which resolutions were 
carried unanirruyusly ! Sir Thomas D. Hes- 
keth being in the chair. 

After this exposition, a prisoner will proba- 
bly hesitate, whatever inconvenience he may 
experience from the rules, before he ventures 
to make a formal complaint to the magis- 
trates, or to prefer a bill, of indictment, the 
merits of which are to be decided by a grand 
jury to which any of them are to belong ! 

It will be by no means irrevelant to contrast 
with this, the conduct of the same worship- 
ful bench, in the same meeting, but in rela- 
tion to another subject, as recorded in the 
newspapers. In the course of some discus- 
sion concerning the rules of the gaol, the Rev. 
Mr. Hornby expressed a wish to introduce 
into one of them a clause, declaring * ^ that 
all communications between prisoners cam^ 
mittedfor trial and their solicitors ^ which had 
relation to such prisoners^ defence y should be 

« 

as the passage referred to applies to the charge of which the 
prisoner was convicted. But any man may form his own judg* 
ment ; for althoagh these were as etricthr private letters, and 
the sacred property of the writer, until delivered to the penon 
to whom they were addressed, as any letters can he, the justices, 
bjr whose authority they were intercepted, without ceremony 
directed their puhlication: and from their edition they were 
copied into the Liverpool Meroniy of 22nd September, where 
they may of course be found. 



allowed tp pass, as a matter of right."* 
Colonel Fletcher, who, although one of the 
magistrates present at the dreadful proceeding 
of the 16th August, seems to have had no 
idea that he can ever inhabit a gaol — imme- 
diately ** objected to the word right ; he con* 
sidered that a person^ on being committed to 
prison^ had forfeited all his rights /" 

The substance of Mr. Hornby's motion, it 
appears was however adopted ; which proves 
that a majority of the meeting did not par- 
ticipate in the atrocious sentiment ascribed 
to Colonel Fletcher. But, after their formal 
and unanimous indignation at the endeavour 
of Colonel Williams to alleviate the rigour of 
imprisonment, we can have no reason to be 
surprised that that sentiment was heard with- 
out being pronounced an insult ; that it was 
not represented to the Secretary of State, or 
to the Chancellor of the Duchy ; and, that, it 
did not receive^ if we may trust the publishe<| 
report, the reprobation of any individual ! 



* One might wonder how it coqld be nece^sarj t9 diieiiM 
cuch a proposition in a meeting of English justices 1 What aajs 
the great commentator on our laws ? << 'uiu iinprisonment is 
only for safe custody, and not for punishment ; therefore, in this 
dpbious interval between the commitment and trial, a prisoner 
ought to be used with the utmost humanity ; and neither be 
loaded with needless fetters, nor subjected to other hardships^ 
than such as are absolutely requisite for the purpose of confine- 
ment onlj." (B. 4. p. 300.) But some men are most remark* 
ftble for Ignorance, where knowledge is most essential ; and when 
ignorance happens to be associated with arrogance, a little mat« 
ter would lead to a resolution, that *^ the Commentari^ them* 
selves are insulting to the magistracy, and calculated to destroy 
•!! discipline and snbordixiation botb within and without th^ 
jgaoU!" 
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The object of thus publicly censuring and 
ivpresenting the conduct of Colonel Williams, 
was of course understood to be his removal 
fix>m the cottimiission of the peace; and a 
rumour was current, though it afterwards 
proved to be unfounded, jthat this was actu- 
ally accomplished. 

' However ungracious such an object may 
be thought^ the insult complained of, although 
the only cause assicn^, might not be the 
only cause which led to its being entertained. 
The Colonel has on divers occasions difiered 
from his brethren on the Bench, as to the ex- 
pediency and propriety pf the measures which- 
they have adopted; and having twice remon- 
strated in vain against applications of the 
county rate to purposes to which he conceived 
it could not be legally applied, he appealed 
to the Court of King's Bench, where liis ob- 
jections were, in both cases, fully established. 
In one of these cases, the benent being con- 
ferred on the connty, an application was 
made for a re-imbursement of the costs out 
of the county rate ; but it was refused by tbe 
magistrates, on the ground that they were 
incurred ^* without the authority of that 
Bench;'' but having subsequently directed 
aibove 3000/. from the same fund to be paid 
for barracks erected in different parts of the 
ommty, (for the erection of which, it may be 
remarKed, it does not appear that any pre- 
vious ** authority of that bench" had been 
ob^itoed;) the Colonel has, notwithstanding, 
iiAttituted a fresh process^ which wili^ of 
bowse/ restore tfais money eisa to the county. 
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In the mean time^ further comj^ititA Feftdb-* 
ing Colonel WilliamB from the gaol^ feirtlier 
letters were written by hun, and iatjearctpUA 
by the gaoler, who proceeded withoot cere- 
mony to open them ; and finding in hia pera<** 
&al of one, some passage which, was offenaiYe 
to him^ or which he was pleased to ccmsidra^ 
offensive, he laid a bill of indictment for a 
libel before the grajid jjiry at the late Spiiag: 
assizes^ and by them ^^ a true \ail'' waa m^ 
turned!'' 

Here agmn we see the magisterial jurors- 
called into action in releriion to a quesfciaa 
arising out of their own regulationa; for iC 
these regulatjions had not led to complaint*^, 
the letter, containing the subject of this inr 
dictment, had never been written* But we am 
now to consider their fitness to inquire int^ 
the merits of this particular indictment, with* 
out reference to their magistmal character* 

To this end it is necessary t€i asoertain the 
qualifications which thelaw requiies in. juixHt;. 
and these may be gathered £rom, the- follow^ 
ing passages, deri^ned from competent aiithor 
rities. LKDrd 3omers represents th»t jurowr 
should be ^^ lawful liege pe<^te of ri^ agSf. 
not over aged or infirm, of good tiaae am€«grt 
their neighbours, free from all rmmonwif's 
suspicion of any design, for themselyeft w 
others, upon the estates or lives of any^WMr^ 
pected criminals, or quarrel or cof^ h fi ve r^ y f 
with any of them ; indifB»'^it and impactifil^ 
before they are admitted to be awiMSft/' 
^' Such as be next neiahbours^ mosX snffioii8nfti< 
and least fiuspieivusJ' Hawkkm^ P. C. Jfafldb 
9. c. as. sec. 99. ^^ He that is of a jury m«* 
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te Hber hmwoj that is, not only a freeman, 
and not bond, but ako one that faath sudi 
freedmn of mind, as he stands indifferent as 
he stands unsworn/' Coke 9 Inst. 934. 

And .B0W we may refer to the Ust of the 
Grand Jury foy whom the bill of in(fictment 
was found against Colond WiUiams. 
' The name which first presents itself is that 
tf the foreman. Sir Thomas D. Hesketh, Bart 
whom we recollect presiding at the meeting 
of unanimous censmrers of the now erfminally 
accused Colonel WilUams. Then we have 
Ra]{ih Fletcher, Bsq. of HoUins, who has also 
been commemorated. It is unnecessary XA 
seek farther. 

Aft^r what has been related, these gentle- 
men can scarcely be considered ^^firee from all 
reasonable suspicion of quarrel or controversy 
with an^ of tne suspected criminals/' It is 
not necessary to say, nor to insinuate, that 
they have in foct been actuated by malice, or 
by any other unworthy motive; tte law, which 
wtts not framed for tnis particular case, in- 
tended to guard against passible wrong ; and 
thesiE^ore views afl men, so circumstanced, 
as unfit to belong to Grand Juries ; because 
malicious men, pursuing ^^ their own quar- 
rds and private revenges," ma^ abuse the 
tirust, and influence their fellow jurors to se- 
cimd their designs, to the great injury of 
tmbHc justice; and in this case, such men 
BUght lie induced to promote a trumpery ac- 
tosa^OQ for any miworthy purpose— merely 
to ^tsecute ; or in the hope of laying a foun- 
datioiiibr the removal of one from the com- 
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VkM their bomb were -^^n caHed, in mder ie be eireniy 

Mr. Hunt roee and spoke to this effect :— Mj Lord^ I wish to 
address jonr Lordship with an observation at this stage. My 
name is fitmt. I intend to prefer bills of indictment before 
the Grand Jury for capital felonies committed in this county. 
Vheirelatioos (if persons m acciwed ongiit not to be meHben of 
the Grand Imy^heivn whom these bilk are to be laid. I heard 
names catted of persons related to diose against whom I am- to 
lay biHs of indictment. I submit, that thme who are related by 
tiea of :blood or maniaga, mre reiy inproper persons to inqniro 
iolDicbargea of iieloAy, of cntdng ana maimuig with intent to 
lull, and of mm^er. 

Mr. Baitm Wood.—- I ctti hear nothing at present upon timt 
subject. 

Mr. Hunt-— The thing ia» my Lord, nord and unprecedented 
in >ihis country. I bdiere no precedent can be foond in tho 
criminal reeerds m England. Bnt in Ireland such proceedings 
have been frequent; and Mr. Earon Qeoige, at Trim, laid it 
down, that none connected with the accused by marriage or 
consanguinity could ait upon the Grand Jury. Now Mr. Wil- 
braham Egerlan ia related by marriage to Mr. Hulfon. (Tho 
Clerk of Amdgna hero said thiit there waa no ancb name called.) 
Mr. Bootle Wflbraham is reUited to one of the parties, I there- 
fore protest against his octing, and anbmit whether he ought 
not, faem\ddicaioy, to decline aeting, if no law eompds him. 

Mr.^Barin WoNMl.*»Tbere ia m great Tariety of other bins to 
inquire into, and no objection can be made to Mr. Wilbndiam 
respecting them, fie can ^withdraw .whan yonr biila are in- 
qmred into. 

Mr. B. Wilbraham.— My Lord, may I say a few words^ 

'Mrrfiaron Wood.-i'-Mrely^ 

Mr. B. Wilbraham.*— Ajf&r the singiilar and imprecedented 
■Muiner — 

'Mr. ttren Wood^^^Certainly it is so. 

nr.'B. Wilbraham — ^rn which I have been mentioned, I feel 
myself oiHed upon to say* that althoi^h it 4id not enter into 
ngr apprehenaion that any bills of Ms kind were to be in« 
quired into, yet, in conseijuence of observations wfaidi I felt it 
nff doty to mako, as Qmrman of the <iuarter Sessioiis at Li« 
verp#Dl, I resolved to take no part in inqiriries conneeted wiA 
these transactions ; and I appeal to the noble foreman whether 
I did' not say to him* that I diould think it my duty to retire. 
I homstStrt tirfaelf equally eonpetant to inquire into flioae mat- 
ters as into any others ; yet I thoi^ht it better to take no part 
ia the .inouiiy. I-am more nearly related to another of ihe ^n- 
tismen 'alludM to, who is my nepibew, than to the geiitkwian 
wamA, 1 bqp ydttr Xotdsfaip*a paidon for having ofiered tbow 
abservationa. 

Lord Sunley ,w ^Ht lw a nfc it must be^perfeetly nnnecassaiy^ I 



h9g to &4d my testimony to tint convemlton ; and to Uf foiw 
ther* that I stated in reply, that it was utterly impossible for 
kirn to know what evidenoo was to ho prodnoed-; and that bo 
oi^lU to attoml and hear tho ofidonco, and retine afterwaidn^ tf 
he thought proper. * 

Mr. Baron Wood. — He should retire only on inquiring into 
tke.evidenee on thoae hills* 

Those irfiose names we have {^Ten having than been swoan^ 
and the royid proclamation having been read,. 

Mr. Baron Wood charged the Grand Jury. 

Now cerUdnly thefint impiessian prodiiOMly 
by a peruaal of Una report^ 18, tiiat tbe learned 
Judge, as well a» the i]id]3iddtial.implicalM^ 
felt that there was aomething wzong in makiiig, 
the challenge ; ^^alter11ie8mgufavandun|irt^ 
oedented manner/' <^ Certainly: it is-so/' And 
yet, on the aligfatest veflection^ the propii^liy 
as wdl as the necessity nnist appear t» be 
acknowledged in the understanding bv' wfaieh 
Mr. Wilbrahsm's remoral ftom the jury was 
evaded* But we have more difficulty in re^ 
concOinff the underatanding itself with tlaA 
beautifiu theory of our law as desciibed hf 
Lofd SomeWk It will be fi3Uttd, that grsat 
stress is laid on a ppe and uasuspeeted paiurl; 
and the oath which binds euny Juj^yman 
<^ diligently toinquire, andl tniB pMsentmenft 
to make, of all such artides^ matters.md 
things as shall be given him iii chai^i^ is 
spokoi of as ^ oU^tion of peraHar solem-^ 
nity and importance ; since ^^ the reputatiaii> 
the fortunes, and the lives of BngUsknen^ 
depend upon the consdentidiis perftmnaaoe 
of their aut^ ^' by the jury. But w» see 
nothing <^a juryman vetm$^ : it is no where 
osq>lai»Mi iiow a man, who lu» hmmd hinudf 
by a solemn oalk to peifoxm tiiewMtlo^ • 
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certftin duty, is consistently with that obK- 
gfition, to evade a particular part of it. Such 
a case as that under consideration^ howe>^r9 
is folly provided for. We are told, that */so 
careful have our parliaments besen, that the 
power of grand inquests might be placed in 
the hands of good and worthy men, th^t if 
one man of a grand inquest ^ though they be 
twenty ^three or more^ should not be such as the 
hw requires y and duly l^urned, without de- 
nomination, to the Sheriff, all the indicfynen^ 
found by such ffrtmdjury, and the proceedings 
ufontMniy are void and null;*^ and it seems 
teaitonable to infer, that if a man is objection- 
abte aa a juh)r, in relation to ieiny particular 
adbject of charge, his services are to be dis- 
pelled with altogether. Why should he be 
Wtained .^ * It cannot' be from necessity ; ' ' good 
and worthy men '' are not quite so scarce ; 
but; if * ^ the body of the county* ' be searched, 
empw Mhay be founds 'to make tip a jury, who 
will have no ehallengie lio encounter. K there 
Were any; substantial reason for keying Mr. 
BootieWilbrahamioii this jury, it would have 
oontrlbioted greatly to the ^^ public satisfac- 
lioii," if it had been clearly explained^ The 
moisi iiitefafie*'iEUiid^ty was naturally directed 
tothe proceedings of these ii^izes ; and it 
flight never to be forgottai that ^ ^ the admi- 
igi^^Mlic^ti of justice should hot only be chaste, 
l^ut^ ; rli](6 iCaesar's wife^ should not 'even foe 

.But arciocumstandeienmins to be stated, 
ItMki; we; are upon itliis ismbject/ which' dpe» 
ItoMnpi^, ftoni.the Re]»oct, to- have^ been 
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known to Mr. Hunt, and which, I take it 
for granted, was entirely unknown to the 
learned Judge. It will be remarked, that 
Mr. Bootle Wilbraham, in the few words 
which fell from him, referred to '^ some ob- 
servations which he felt it his duty to make 
as Chairman of the Quarter Sessions at Li- 
verpool." Now, for the most part, those 
^* observations'' conveyed a mere common- 
place invective against reform and conspi- 
racy, convulsion, rebellion, and revolution, 
similar to what many other profound Chair- 
men of Quarter Sessions and superior Judges 
pronounced with so much flaming energy at 
the same period. But one passage belongs 
so immediately to the present question, that 
we cannot omit to quote it, — ^it is as follows : 

** Although this diminution in the numher of pr'L<;oners will 
remove A considerable weight of business from the presenl 
Quarter Sessioiui, yet I feei it my doty to Rtate, that you miitt 
hold yourselves in readiness to be re-assembled at a short notice, 
as we have been desired^ by the magistrates assembled at the 
Jdanehester Quarter SessiauSf neither to dismiss the iirand 
JurVt nor to adjourn the session, A public meeting is to be 
held there, for a professedly illegal purpose, on Monday next; 
and the magistrates have come to the determination to prevent 
its taking place* Circumstances may arise out of that meeting 
which may require your immediate attention; and bills of in- 
dictment may, perhaps, be presented against some of the indi- 
Tidnab who may take part in it, if it should take place : and 
yoo will be ready to hear the accusation against them, and either 
to find or reject the bills, which could not be done before next 
October, should yoo be dismissed this week. This regulation 
will be as advantageoos to the accused as beneficial to tk« 
country/' 

The date of this speech was the 2ad Augnst ^ 
I1SI9, and it refers to the meeting which was 
intended to be held on the 9th, but rdm^ 
i|UiBlwd» because they, who promoted it, had 

D 
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no intention to violate the law, as they were 
in this case warned that they would, if they 
persevered. But the language is very re- 
markable ; it conveys the public acknowledg- 
ment of Mr. Bootle Wiloraham, that, with 
respect to thftt intended meeting, he was 
acting in direct communication and concert 
with the magistrates, against whom bills of 
indictment were now preferred! Whether 
he was in like manner consulted as to the 
plan of operations for the 16th, — ^the horrid 
16th! — ^is not ascertained. That he was, we 
have at least as much reason to believe, as 
that he was not. But be it, that he was not ; 
if Mr. Bootle Wilbraham, under the circum- 
stances which remain, and related, as he 
avows that he is, to two of the parties accused, 
could really conceive himself ^^ equally qua- 
lified to inquire into these matters, as into 
any others,'* it is the best proof of his utter 
incompetence to inquire into any; for it can- 
not be too often repeated, that the second 
object of such inquiries, is ** public satisfac- 
tion:'' and however highly he may be pleased 
to estimate himself, the public, who com- 
monly judge of men more dispassionately 
than they do of themselves, will naturally 
consider him (having had no evidence to the 
contrary) subject to the ordinary infirmities 
of human nature ; and will conclude, that in 
the case before us, he could not be an ^Mn- 
diflferent and impartial'^ juryman, or capable 
of doing that **right," which is the first ob- 
iect in the institution of Juries. 

But other indictments were likewise laid 



before this Grand Jury, and found by them, 
which it is necessary to notice. I teier in 
particular to those against Mr. Hunt and 
certain other individuals ; and I wish to ask, 
whether Mr. Bootle Wilbraham retired whilst 
they were inquired into ? It is manifest, that 
the grounds upon which he was directed to 
retire from considering the bills against the 
magistrates^ were equally good as an objec* 
tion to his considering these ; for here also 
the individuals with whom he is connected 
were parties. This, however, must remain a 
question, in consequence of his not being 
removed from the jury. Nor is this all ; that 
jury, which contained, besides Mr. Bootle 
WUbraham, nine associates of one party in 
the commission of the peace^ and has cer- 
tainly not been suspected of favour towards 
the other, entirely reversed the judgment of 
the public with respect to all these indict- 
ments ; founded^ as that judgment was, on a 
statement of the case much less unfavourable 
to the magistrates than it has been made to 
appear by the subsequent development of 
facts. And without impeaching the indivi- 
dual members of the jury, without ascribing 
to them any bias, save that to which men are 
liable, ^'notwithstanding their own natural 
integiity," it may be asserted with confi- 
dence, that the puolic would have been better 
satisfied,— ^they would have had cause to be 
better satisfied with this result, — if it had 
been produced by a jury '' indififerently chosen 
from the body of the county."* 

^ Mr. Bootle Wilbrah«in, if we may trust to the reports of the 
debates in the House of CommoDSy was not satisfied with the 
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This, however, is not — ^it cannot be — the 
Jinal result ! Inquiry may be delayed ; but it is 
impossible, that, in such an age as this, and 
amongst such a people, an event, involved in 
circumstances so suspicious, and attended by 
consequences so horrible,* can be suffered to 
pass away without being submitted to a so- 
lemn investigation. It is true, tbe King's 
ministers have interposed their royal master's 
thanks, and every other obstacle in their 
power. It is true, the Attorney Greneral, to 
whose official situation it would seem to be- 
long to promote such investigation, has taken, 
no step towards a discovery of the inhuman 
perpetrators of ^ ' this unparalleled and bar- 
barous outrage!" But if, as Lord Somers 
tells us, ^^our law intends the councils of the 
King to be continually on the protection and 
security of the people^ and jMrevention of all 

frvidence of his unfitness to sit on this jury already existing; be 
has done all he could, by subsequent conduct, to prove himself 
the decided thick and thin partizan of the accused and accusing 
magistrates. He has set himself forward as their especial advo- 
cate, and as the organ of their an#onfronted evidence. He de- 
clared their anxiety to meet inquiry; although he argued against 
inquiry when it was formally proposed : and as to his statements 
with regard to the inhunum occurrences of the 16tk Aiigtt8t» 
however their truth may be disputed, it cannot be denied that 
they evinced a zeal in the cause of his clients, as undaunted as 
that of the noble Marquia of Londonderry; who, in the spirit 
of the blundering, yet audacious frankness^ with which some 
Irishmen are peculiarly gifted, declared that he had no idea of 
vouching for his assertions, having only made them ** to stay 
the feelings of the Bouse !*' 

* The ^< Report of the Metropolitan and Central Committee,** 
which, astonishing as it may appear, is the only report yet pub- 
lished, represents the killed at eleven^ the wounded dXfonr Aim* 
dred and eighteen/ A number, said Sir Francis Bordett, ''fi^ 
needing the loss sustained by Admiral Jervis in that great and 
brilliant victory off Cape St. Vincent, which eoafemd upon 
him the splendour of a title!'' 



their mischiefs and dangers by wicked, law* 
less, and injurious men ; to be advising how 
to right his wronged subjects in general, if 
the public safety be hazarded by treasons of 
any kind, or their relatiam snatched from 
them by murderers, or any way destroy^ by 
ntalicious conspirators in the form pf law;'' if 
^* the King, as well as all the officers of jus* 
tice, are, by their several oaths, obliged, in 
their respective capacities, to perform itj" 
if ^Hhey are bound to give their assistance 
to find out offenders, and the King's attorney 
ia, by his oath, to prosecute them; if he be 
required," this strange inertness on the part 
of these authorities becomes itself an impor* 
tant branch of inquiry. Not merely the dread-^ 
fol occurrences of the 16th of August, as they 
took place in the face of day, but amid the 
confusion of the outraged multitude, are to 
be ascertained; but ** whether there were ac- 
cessories, who, being absent at the time of 
the crime committed, yet procured, counsel- 
ledy or commanded others to commit the 
crime;'' or who have subsequently ^^ given 
such assistance to the felons, as to hinder 
their being apprehended, tried, and punish^ 
ed!"* and how it has happened, that they, 
who are so prone to prosecute for the unde- 
fined and undefinable offence of libel, — ^words, 
animadverting (and perhaps most justly) on 
men in power, — ^have taken no cognizance of 
this slaughter of the king's subjects! These 
are matters on which the public must be 
satisfied : sooner or later inquiry must take 

• See B1aclu4Qii6» Book 4».C. 5. «of Prineiptli and AcccMorieo/' 



place : for this enormous wrong we must have 
a remedy: no Englishman can feel 'himself 
secure from similar violence, until he has 
obtained this indispensable evidence, that the 
law is still existing, and will extend to all its 
equal protection ! 

Nor is the evil attending the present for- 
mation of grand juries (jgreat as in that view 
it is) confined to the administration of jus- 
tice. The persons holding the office of Jus- 
tice of the Peace (to which, a service on the 
grand jury would seem occasionally to be a 
probation) are ^* generally selected by the 
prince^ or such as enjoy the highest offices 
in the state," to whom a decided disposition 
to support their line of politics is so indis- 
pensable, that few, who do not entertain it, 
are entrusted with the commission ; and of 
those few (with now and then a solitary ex- 
ception) the opposition is of a very inoffen- 
sive nature. The consequence is, that grand 
juries, participating in the same character^ 
are sometimes led into measures which are 
utterly inconsistent with any legitimate ob- 
jects of their attendance, ana which undoubt- 
edly would be more becoming in a political 
association. As one example, I here insert 
copies of documents issued by the grand jury 
of Cheshire, in the autumn of 1819; the latter 
affording i fair specimen of what were sent 
forth by the grand juries of many other coun- 
ties at the same period. 

COUNTY PALATINE OF CHESTER. 

The foUowiDg resolatioon hare beea unaiiiinoasly patsed bjr 
tba Grand Jury of tte eoanty palatine of Chetor :«^ 



•« Wt» the Gntnd Jarr of tbt county pulaiiuo of Cheater^ at 
the Assizes holden at Chester, the Ist day of September, 1819, 
have great satisfaction in expressing our high sense of the great 
obligation which the country owes to his Koyal Highness thp 
Princ€ Regent*s Cheshire Yeomanry, and particularly for tha 
zeal and promptitude with which they to numerously mustered 
on a late occasion. And as all accounts concur in attributing 
to Ihem the honour of perforuiing their late arduous services 
at Manchester with the greatest firmness, temper, and modern- 
tion» we beg that Col. Sir John Fleming Leicester, Uart. Lieut.- 
Coloael Townshend, and the Officers and Non-commissioned 
Oiliceni and Privates, will accept our unanimous thanks and 
acknowledgments for the same. 

•• Resolved, that the Thanks to his Royal Highness the Prioea 
Regent*s Cheshire Yeomanry, unanimouslv voted, be inserted ia 
all the county papers, and in two of the London papers. 

<«JOHN THOMAS STANLEY* F4Nremaa» 

** Grand Jury Room, Chester-castle, Sept. 2." 



« COUNTY PALATINE OF CHESTER. 

'• We, the Grand Jury of the county palatine of Cheater, at 
the Assizes holden at Chester, on the 1st day of September, 
1819, feel it incumbent at this time to declare our indignation 
at the machinations of artful and itinerant demagogues, who 
disseminate papers of the most dangerous and seditious ten- 
dency at public meetings : with freedom in their mouths, and 
fraud and jplnnder in their hearts, employ the most inflammatory 
language, insidiously inculcated, under the specious veil of re- 
form, hatred and contempt of our constitution, and instigate the 
ignorant and unwary even to exert physical force (that is violence 
and open arms) for the enforcement of their visionary claims, at 
once useless to themselves, destructive of the rights and property 
of their fellow-suhjects, and involving the whole country in one 
general ruin. 

'* Nor can we refrain from declaring our disgust and horror at 
the odious and blasphemous publications poured forth through- 
out the country, in which the Holy S<*riptores are held up to* de- 
rision, reviled, and scoffed at, and audacioosly denouared to tbi» 
people as false, with the malignant intention of eradicating frara 
their minds all moral checks, and all the hopes and comforts to 
he derived from religion; hut with the most serious and peculiar 
anxiety and detestation, we contemplate the unremitting exer- 
tions to poison the minds of the rising generation with the same 
horrid and detestable (Toctrines. 

'* ^^^^^^^ore, strongly impreised with the excellence of our 
constitution, protecting all ranks and degrees of society, are 
firmly resolved by erery means in our power, to enforce the duf; 
execution of the laws against the keditiOus and disaActtd, 
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sgaiost all who» either bj their acts, or otberwife, endanger the 
ptiblic peace and safetj of the realm. 

** Resolredy that the declaration now produced, and nnanimonaly 
adopted, be inserted in all the county papers, and in two of the 
London papers. 

« JOHN THOMAS STANLEY, Forrttoan. 

'< Grand Jniy-room, Chester-castle, Sept. i!.** 

The first of these documents will suffici-- 
ently remind us of that terrible event which 
had then recently agitated the nation from 
the north to the south ; and the intention of 
both we may reasonably presume was, in the 
first place, as far as possible, to counteract 
and control the voice of the people, now 
strenuously exerted in every direction to de- 
mand investigation and redress; atid, se- 
condly, to afford some countenance to those 
thanks which the ministers transmitted with 
so much speed to the magistrates of Man- 
chester, for that "promptitude*' which was 
manifested by military executicm ! If the gen-* 
tleman composing this grand jury, conscien- 
tiously viewed Uie events referred to in the 
light supposed, no one will question their 
right as individuals, publicly to express such 
opinions; though it would, doubtless, have 
been more reconcilable with candour and fair 
dealing to state facts, than to impute mo- 
tives; of the existence of which they have 
certainly advanced no semblance of proofs 
But they had no right to pervert an influ- 
ence, ^th which they wefe entrusted foi* at 
specific object, embracing the benefit, and 
depending on the cordial sympathy of the 
wt^ole community, to the partial purpose of 
sii^parting ministers and accused.magistrates^ 
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And, reverting to the original question, let 
lie mark the effect of these resolutions on the 
charaetter of their proceedings as jurymen. 
They proclaim their ^^indignation at the ma- 
dhinatioiis <^ artful and itinerant demagogues, 
&c.^ and their determination ^*by every 
means in their power to enforce the due exe- 
cution of the laws against the s^itibus and 
disaffected f* and the ptibKc are to regard 
ttiiis as recorded eWdence 6t the fndig^erence 
and impaftiaUfy with which they returned 
^'a tfrue bill agfdnst the ^ itinerant dema- 
gogue/' Joseph Harrison, for "sedition!'* 

Whilfe grand juries ' caii be found who are 
thus conformaWte tto the views of men in 
dulhk)iity, it is sdmewhat extraordinary that 
Attorneys General sh'dald deem it expedieait 
to have recourse tb' the power, which they 
almost unifomdy exerteise in cases of libel^ 
of 'prdseculkig by inft^rmaftion. To this pro- 
cess- an o<i^am attaches, which it can never 
, be' firee fik)ib, so long as the genuinis princi- 
jfles of Ehglisfa liberty are lAiderstood ; and 
wfai^h most men, having an option, wotild 
gladly avoid. But how much is k to be 
hiitteHted, that an institution intended and 
calculated to eflfect such important benefits^ 
should so have lost its controling energy, 
ihat whether it is employed or not, should^, 
oh atty occasion, have become a matter <k 
o^ptSon, or a question of form ! 

' It will' be evident, however, to the atten- 
^^ itfeuler dT title ensuing tr^aftase, that to 
such a- condition litis institution cannot have 
been reduced, without an alarming encroach- 
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ment on the constitution. Attempts , it 
appear y were formerly made, and for a time 
successfully , to deprive the people of this 
safeguard ; but just and rigorous penalties 
were visited on the offenders, which ^^ remain 
upon record as monuments of their infamy, 
to be a terror to all that shall succeed them^ 
^^It were an endless wcnrk, (says Lord 
Somers) to recite all the examples of this 
kind that are found in our histories and re- 
cords ; but that of Empsom and Dudley must 
not be omitted. They had craftily contrived 
to abolish grand juries, and to diaw the lives 
and estates of the people into question with- 
out indictments by them ; and by surprise^ 
and other wicked practices^ theyi gained an 
act of parliament for their countenance* 
Hereupon false accusations followed without 
number; oppression and k^ustice broke forth 
like a flood ; and to gain the king's favour^ 
they filled his coffers. The indictments against 
tliem, mentioned in Anderson's Reports, 
p.p. 156, 157^ are worth reading; whereby 
they are charged with ^treasouy for sub^ 
verting the laws and customs of the land in 
their proceedings without grtmd juries^ and 
procuring the murmuring and hatred of the 
people against the kingy to the great danger"" 
of himself and the kingdom. ' . Nothing could 
satisfy the kingdom, though the king w^a 
dead, whom they had flattered and served 
but such justice done upon them, and mq;ny 
of their instruments and officers, 4.1;^, ma^ 

FOR BV£R MAKB THE SABS OF JuJOG^^ TO 
TINGLE l" 
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And it seems that for a time this ^ ^justice'' 
produced its intended influence i^^the eats of 
the judges were made to tingle! ^^ It is not 
to be foigotten (continues Lord Somers) 
that the judges in Queen Elizabeth's time, 
in the case of R. Cavendish, were, (as they 
told the Queen and her counsellors) by the 
punishment of former judges, especially of 
Cmpsom and Dudley, detmed from obeying 
her illegal commands. The Queen had sent 
several letters under her signet; great men 
pressed them to obey her patent under the 
great seal ; and the reasons of their disobe- 
dience being required, they an8wa:ed, ^^ That 
the* Queen herself y and the Judges alsOy had 
taken an oath to keep the laws ; and if they 
should obey her commands y the laws would not 
warrant mem, and they should break their 
aathy to the offence of God and their country 
and the comrnxmivealthy wherein they were 
bom;'* ^^and (say they) if we hadnofmr 
of Gody yet the examples and punishment of 
others before us^ who did offend the lawsy do 
remember and recall us from the like of- 
fences V^ 

Judges are seldom forward to acknowledge 
that Megal commands may proceed from 
Royalty; and that such commands are not 
to be obeyed. But whatever might be the 
mode in which the offences of the wicked 
predecessors of these judges were committed ; 
oy whatever circumstances of a^ravation 
they were attended; the essence of them ap- 
pears to have been /^proceedings without 
grand juries/' This was the 'treason;" this 



the ^^ay^vertlag of the laws Itod (»]3tpiw of 
the landi'' it w»» thus (hut tk^ ]^w^ 
''the murmuridgis of the peppte <»g»i]Mt th^ 
king;'' it va8 for this thjit^ they w<we opa* 
signed to an ignominiojiid deiith! 

And it ipi^ be difiSfult to pphit pul fpy 
essential distinction between thie pjpcsedioiEP 
without grand luiijes which w^t^ ]km no n^" 
verely visited oy our ancestors^ i^ those 
vhiidbi we now pursued, not oidy with im^ 
puaity, but with the fiiU sanetion of iivthci- 
rity. It is true, Sir William Blackstooe t^ 
us of a power of proceeding by iofonnfttiiHi 
having bieen reserved in the plan of our cotl-i 
stitution ; but it is evident, that in l^ ap^ 
prehension it was reserved for extreme 08«e6 ; 
that a day by day resort to it was not coUt 
tentplated; and least of all iu oases which j 
so &ir from being urgent, are oftw deferred 
for trial from term to term at the inslfuace Q^ 
the pipsecutor. But we will quote that 
learned Judge's words :— ^^ The objects of th(B 
king's own prosecutions, filed e^ ojfim by 
his own Attorney-general, are i^perly mm 

enormous misdemesnors as peculiarly t^d to 
disturb or endangier his government, or to 
molest or affront him in the rc^folAr dis^- 
charge of hi^ royal funcUpn?. For offm^f^ 
so high and dangerous ^ m the mmishment or 
prevention of which a mmnmzs delay would 
be fataly the law has given the crown th^ 
power of an immediate prosecuUcn^ withW 
wmting for any previous^ applicatioa to an^ 
other tribunal; which power, thus neee^aary^ 
not oji^ly to the ease and safety, but eym 
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to the very eadbtesce of the executive magts- 
trtte^ vn» ori^n^ly reserved in the great 
pkm of the fin^h constitution^ wherein pro* 
viiion id wisely made iar the diie preservation 
of all its parte/' £. 4. p. soi^. 

. It is needless to lemnrk, that prosecutions 
by inclination are now resorted to on occa- 
sions which hear no resemblance to this de- 
scription of the cases for which they were 
reserved ; and if there be in reality any suffi- 
cient reason to justify so extensive an en- 
croaehment on constitutional rule, it is to 
be regretted that it is not better understood. 
At a period when the exercise of this power 
is 80 alanningly frequent, one mi^t imagine 
that the individual to whom it is confided 
would be anxious to reconcile it with some 
acknowledged principle; to relieve himsdf 
from the imputation and responsibility which 
ever attach to offidal discret«oo; to plaoe his 
eimduct above suspicion; to prove to his 
country that, he is actuated, not by a malig- 
nant spurit of vengeance against those who 
have merely offended him or his patrons ; but 
by an honest deaire to maintoin inviolate the 
genuine spirit of the law : that he does not sedL 
to impute that aa an ofience, whidi may be 
highly meritorious; but to brhig down \xpoa 
him who has been guilty of a known crime, 
the certain punishment which awaits it. For 
a man so situated, to entertain good inten- 
tions, is vcary far from sufficient ; the public 
ought to have the means of being abundantly 
satisfied as to the fact, (be his intentions 
good or evil,) that no injustice has beea 
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committed ; that no mnocenft man has been 
wrongfoUy accused. And no miDde of afford-- 
ing this satisfaction can be so sure and so 
unexceptionable as that which the constitu- 
tion has ordained, — an appeal to the judg- 
ment of indifferent men— the Grand Inquest, 
on fehom it was designed that ^^the whole 
stream of justice in such cases" should de- 
pend. 

And this appeal is more peculiarly neces- 
sary in the cases in which it is d^ed, on 
account of the extremely uncertain nature of 
the offence ; for ^^if the law has an uncertain 
s^ise, who shall obey it ?'' In these drcum- 
stances, the anxiety manifested by the law of 
England, ^^not less for the reputation of the 
subjects, than for their lives and estates/' 
possesses its highest value. Incalculable 
uigency is conferred upon ^Hhe reason why, 
in such cases, a man should not be brought 
to an open l^al trial by a petit jury, tiU the 
grand jury have found the biU.'' Yet, al- 
though ^Hhe assembled wisdom of parlia- 
ment" was no long time ago employed in a 
vain endeavour to produce a legal definition 
of a libel, it is now altogether left to the dis- 
cretion of the individual who happens to fill 
the office of Attorney-general, to determine 
as to the offence, and the evidence by which 
the charge is to be supported ! The reputa- 
tion of the accused is so far at the m^t^ of 
this officer; who may bring him at once to a 
public trial : and although he may be even- 
tually acquitted, he is involved in certain 
expense and anxiety, for which he can have 
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no redress, although it should lead to the 
utter ruin of his cdfairs. If the Attorney- 
general is a man of good intentions ^ he cer- 
tainly will do ^no wanton injury, and no evil , 
may immediately result^ unless it be the con- 
sequence of error in judgment ; which, how- 
ever, being a man, there is ^ some ground to 
apprehend that he may occasionally fall into. 
But, unfortunately, we cannot depend on the 
o£&ce being so fill^ ; and should some Nov* 
re-appear amongst us, with such a powar as 
this, what injustice may he not perpetrate ! 
^^None can be safe against authorised ma* 
lice ; and notwithstanding the care of our 
ancestors, rapine, minrder, and the worst of 
crimes may be advanced by the formality of 
verdicts, if grand juries be overawed, or wd 
mfffered to inquire into the truth y to the. satis- 
faction of theur consciences/' No doubt this 
was written rather to pwit out the abuse of 
which grand juries, acting under the influ- 
ence of illegal restraints, may be made the 
instruments. Lord Somers seems not to ha^e 
had it in his contemplation that they txmld, 
in anv case, be altogether dispensed with ; 
but the e£fect may tc the same, as far as. it 
can extend, whether it proceeds fix>m sudi 
restraints as render the appeal to th^m a 
mere form, or from their not being appealed 
to at all, — ^the accused is deprived €A the 

* ** He was the most keen of all the ministerial gang in everj 
illegd measnre tbaft the tiinea produced ;— in ail oppratire pto- 
secntionsy the peculiar Imsinesa of his office. Eoiial to a place 
of this sort, he fiUed it with the highest degree of infamy.'^ 
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benefit of that seeiirity from unjust aeciisia-* 
tioa and its eonseqisenees, which i« Mtolstlke 
intention of the law to afford; 

Nor is it unreasonable to coiicli^e, thtft 
fjrom the undue fonnation of grand juries, 
eombined with the disuse of th^ in ease of 
libel^' haa resulted the indefinite character of 
this offikiee, which has already- been noticed, 
in describing the important duties which- a]p-* 
pertain to grand juries, Lord Somers states, 
that ^^tfa^arenot only to inquire whether 
the.&et^ thait is laid, was done by the party 
aiQonsed^ but into the drcnmstaflces thereof 
too, -^whether ft were done traitorously, felo- 
niously^ or maliciously, &C. according to the 
manner charged ; whi^h drmimtfm^es (says 
he)' are net hateUf mattir of forms but do 
coM^iute the very^ ess^eiwe of the crime; and, 
lastly^ into the credit of the witnesses, and 
HuU of y tile party tukmsed; and unless they 
findibotiH tibe fact proved upon him,- and 
atrbng<p«es«inyption of such* aggravating cir- 
cuttiBtances attending^ it; as the law requires 
in tto s^cifleatian of such crime, and like* 
wdse are satisfied in Uie credibility of the 
witnesaes^ they ought not to expose the sub- 
jeot to an' open trial in the face of the cotin- 
fcry." 

BP the*gtand<jnries, constrfeatied a& they are^ 
enter thus* fttllyiirto the examination of 'the 
few cases of libel which come before th6m, it 
is well; but the natural tendency of power ^ 
to encroach, may, in the geneSral absence of 
all* such control, have given rise to the course 
of proceeding which the trials now exhibit. 
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All previous ordeal being evaded, the accused 
IB abruptly brought into court; and to pro- 
duce the publication containing the imputed 
hbbly together with evidence of his connec- 
tion, and of the fact of publishing, is held 
to be a sufficient proof of the ehai^e. Tlie 
falsehood, or the malicious or seditious inten- 
tion is assumed^* although in every oth^ 
case, the absence of proof is deemed a rea- 
sonable ground of inference in favour of the 
accused. Nay, if evidence is offered to 
prove the facts which occasioned the imputed 
Hbel, the judges refuse to receive it \i So 

^Yh% KiiiG o. John UtJVT,-^A JnTor-^l with to ask 
fvhetfaer malice constitutes a part of the law of libel. 

Chief Justice Abbott — An unlatojnl motive is on ingredient 
in thatj om^ well as every other crime* If aD act done is unlaws 
fld» or calculated to produce an unlawful effect, where the party 
Gonunitiing it, is conscious of what he is doing, an unlawful 
modreis assumed. — February 21, 1821. 

Juries are not composed irf lawyers ; and I am still at a loss 
to know how this juiy ascertained that the act in question was 
imlawfuL His Lordship told them so no doubt ; but this was 
not evidence ; and they were <* a true yerdict to give according 
to the evidence." 

t The Kiirciv. Sir F. Bubdett.— iKfr. jDmman offered evi- 
dence to prove the statements respecting the Manchester meet- 
ing. 

Mr, Justice Best said, that which related to the proceedings 
at Manchester was irrelevant. He would allow no evidence of 
what had passed there. 

Mr. Denman — ^If evidence of the facts negative mdlice, in 
stating, that the troops cut down men, it must be important; he 
therefore offered evidence to prove them true. 

Mr, Justice Best asked, if it were possible that such a charge 
as this: coiM be met by evidence of such a description ? 

Mr. Denman observed, that Tf the charge was " that troops 
w*»e staled to have cut down men," evidence of the truth, dis- 
proved maKce in the statement. 

Mr» Justice Best was of opinion that this was not evidence ! 

''Sack as in the King's name pro8ec.ute suspected delinquents," 
says Lord Somers^ « ought according unto the law, to produce 

F 
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that although the accusation itself will have 
an influence, as well as the opinion of the 
judge, which (crown laivyers not being such 
novices, as to arraign what they have, any 
reason ta suspect the court will not deem U* 
bellous) we may take it for granted, will be 
that the subject of the charge is a libel, the 
question of guilty or not guUty, may in effect 
be decided by the degree of political feeling 
in the minds of the jury ; to what party they 
belong, or how far their zeal has carried them ; 
and one man may be convicted by one jury 
of the very same charge, of which a second 
is acquitted by another.! 

How the legitimate objects of the admini- 
stration of justice are thus to be promot- 
ed, has never been very clearly set forth >; 
and the unlearned multitude do not find it 
easy to discover. Indeed ordinary under- 
standings more readily perceive the mischiefs^ 
which, in the hands of bad men, such a sys- 
tem may produce ; and the strange inconsis- 
tencies to which it is liable in any. Suppose, 
for example, that by some oversight (for we 

no witness whom they do not think to be true ; no evidence 
which they do not behe? e good ; nor conceal any thing thai 
may justify the accused.** — The law is surely not less binding" 
on a judge than on a prosecutor. 

* One case of this nature occurs to me. The very same para- 
graph was published in 1811, by Mr. Drakard, in ** The Stam'^ 
ford News,*' and by Mr. Hunt, in << The Examiner ;'* both 
were brought to trial ; the former at Lincoln was found guilty-* 
the latter in London was acquitted ! 

<< Certainty," says Lord Bacon << is so essential to lawy that a 
Jaw without it, cannot be just." And here the truth of the 
maxim is illustrated ; if Mr. Drakard was guilty, so also was Mr. 
Hunt ; and if Mr. Hunt was not guilty, there coulcl be no justice 
io the punishment inflicted on Mr. Drakard. 
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need not suppose design) men should be ap- 
pointed to fill succeeding vacancies on the 
judicial bench^ who should afterwards pursue 
a career similar to that of Empsom and Dud- 
ley. If a public writer should animadvert on 
their conduct, he may be prosecuted for do- 
ing so and punished ; although that conduct 
should hereafter become a subject of accusa- 
tion, and ultimately lead the guilty judges to 
the severest penalty of the law. Indeed such 
men would be disposed to punish the offend- 
ing writer with greater severity for the very 
reason which would be the best claim to re- 
ward ; for as on the one hand by awakening 
the public attention to the subject, a due 
example may be made of those who commit 
^^ injustice in the form of law/' so on the 
other, their successors, like the successors of 
Empsom and Dudley, may have their ears 
^^ made to tingle ;" and thus be inspired with 
reverence for their trust, and with fidelity to 
the people whom they are sworn to serve ! 

It may, however, be contended that though 
objectionable in principle, in point of fact no 
abuse has been committed. During the ex- 
istence of the system, it will perhaps be pru- 
dent not to go more at large into this ques- 
tion ; but I may venture to inquire after the 
good which has been done. K the object be 
simply to deter the people from exercising the 
right oi animadverting on men in power, or 
on their proceedings, there is no doubt that 
to a great extent it may be accomplished. 
That this is in any case a good, is stiU, how- 
ever, to be demonstrated ; and undoubtedly 



to prevent the public acts of unpnBeiplei 
agents of power from being &eely scrutkiixttd, 
can only be regarded as a good by tkose 
agents themselves ; they indeed, ^^ loviBg 
darkness rather than light because their deeds 
are evil/' may rejoice that they can by any 
means be protected from public censure. 
But good men, entrusted with the reins of 
authority, can stand in need of no such pro- 
tection ; they must boiefit by a discuasion 
which developes their genuine character; 
their good intentions are made known ; their 
integrity is proved; and they rise acoordin^ 
in the esteem of thdr country. It is tnie 
they may be slandered. But the slander when 
exposed can be injurious only to the slander* 
er ; and if he is not sujOSciently punished by 
the ponsequence of his own act, as in most 
eases he certainly would be, let him be in- 
dicted before a grand jury for the malice 
which prompted him to *^ bear false witness 
against his nei^bour !" In such a proceed- 
ing there would be nothing revolting ; no un- 
fair play ; no manifest injustice ; no endea- 
vour^ with a view to oppress a defenceless 
man, or to put down a stnmg cme, to distort 
into a crime, an act which may be meritori- 
ous. In the meditated wrong, there is a 
clear ground for a prosecution ; and an At- 
torney-general may enter upon it without for- 
feiting the character of him, ^^ who prosecutes 
for our Lady the Truth !'' 

In a country where the right of free discus- 
sion has been so long a boast, and where not- 
withstandmg the peril by which it is pursued, 
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it is stitt exercised with considerable latitude, 
diffisrences of opinian ivill arise on almost 
etery question of politioal interest, if the 
Attomey-gaierai manifested an equal anxiety 
to detect libel from whatever quarter proceed- 
ing, the case would be different ; but let the 
adhrocate £ar the measuies of govemment be 
never so indiseieet or intemperate ; let hin 
mUaifibin^y violate the truth and dissiminate 
tlie most shameless calunmies, he nevei* be-* 
(»mes the object of an infonnation ex oflicio ; 
the operation of this tremendous engine be- 
kig reserved for those who presume to cenanre 
the existing administration of affidrs.f And 



*The Jate prosecution of Flindell of < The hettem Luminary f* 
for an oatragneons libel on the Queen, may occftirto some persons 
as an exception. It is clearly of quite a different class ; bat lea 
ihein take tbe benefit of this siliiary exception. 

fThere is on record one very viog^lar illustration of the ex- 
treme to which this is carried. During the Fox and GrenyiUe 
adbninistrationy an infMrmaitioii ex officio, was fied by Sir Arthur 
Pigott, the then Attorney-general, (I believe the only one he did 
file) against the Morning Post ; in which a /alse statement was 
published, that troops were about to be embarked on a foreign 
expedition, en board ships which were not sea worthy. Before 
the trial came on a changie of ministers took place ; the accused 
withdrew his plea of ** not guilty ;** — thus acknowledging the 
Ml extent of tbe accasatien-— and be was ne? er brought np for 
jndgneat! 

Here we have farther evidence at once of the uncertainty of 
the law ; and of the enormous power with which the Attorney 
general is entrusted. Not only can he indict whom be pleases ; 
IB eflect he can pardon whom he pleases ! But why was this 
offender pardoned ? If in any case libel is to be punished, it 
nndonbtedly oaght to haTO been in this. The acknofrfedged 
fiUaehood proved the malice ot the writer ; and none was ever 
published which was more calculated to produce mischief. Why 
then was it overlooked ? Was it because it was manifestly ma- 
liciena > because it was intended to injure political opponents ? 
or because the delinquent had rendered other good offices to tbe 
new ministers ? — but this is one of those measures which it is 
most convenient not to explain ! 
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really the ingenuity which has been displayed 
by persons holding the office of Attorney- 
general in framing a chaise, might remind us 
of that which Shakspeare ascribes to the re- 
nowned Jack Cade^ when accusing the Lord 
Say before his turbulent followers : ^^ Be it 
known unto thee by these presence, even the 
presence of the Lord Mortimer, that I am 
the besom that must sweep the court clean of 
such filth as thou art. Thou hast most trai- 
terously corrupted the youth of the realm, in 
erecting a grammar school : and whereas be- 
fore, our forefathers had no other books but 
the score and the tally, thou hast caused 
printing to be used; and contrary to the 
King, his crown and dignity, thou hast built 
a paper mill. It will be proved to thy face, 
that thou hast men about thee that usually 
talk of a noun and a verb, and such abomin- 
able words as no christian ear can endure to 
hear!''— In the cases I refer to, the moral guilt 
very much on a par with erectmg a grammar 
school, or causing printing to be used ; with 
building a paper mill, or talking of a noun and 
a verb ! That the censure v(bs just, was not 
even denied ; that it was conscientiously pro- 
mulgated was not questioned. In fact no 
intention was imputed, except for form sake, 
which an honest man had need to shrink from 
avowing — ^the dangerous tendency, as it is 
caUed, oeing only dwelt upon. It is not very 
wonderful, therefore, that individuals accus- 
ed, their friends, and all others who happen 
to entertain similar opinions, should be in- 
clined to regard these proceedings as mere 
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persecution ; originating in a consciousness 
of wrong, and intended only to check the 
freedom of investigation. Prosecutions for 
opinions are always liable to be thus consi- 
dered ; but they are peculiarly so, when 
those ancient forms of law are disregarded, 
"which in all other criminal proceedings are 
carefully observed. And I may be permitted 
to express a doubt, whether any advantage 
results from them, which can at all counter- 
balance this palpable evil, either by maintain^ 
ing the dignity of government ; or by remov- 
ing, in any other Way, the impression which 
the libels themselves are supposed to produce 
on the public mind. I suspect that no man 
was ever led by these means to think more 
favourably of a system which he had previ- 
ously disapproved of» 

Nor, when the public interest is much exci- 
ted, is the general effect morefavourable. Some 
eases will doubtless afford stronger ground fcH- 
question than others ; but the ^ ^ public satisfac- 
tion'* being held in view as a primary object in 
the administration of justice, it is in any case 
greatly to be lamented, when the trial, or the 
conviction of an accused person becomes a 
subject of question, as the recent case of Sir 
Francis Burdett will fully illustrate. Referring 
to this, the Courier newspaper of the 3d of 
May last, in some remarks on the Duke of 
Sussex having dined with Sir Francis during 
his imprisonment in the King's Bench, ob- 
served ^^ though we certainly think the libel 
of which he has been convicted, was one that 
deserved punishment, if libels are to be 
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pmitsbed at alL, yet we couh} never bring ofur^ 
selves to feel satisfied^ that the mode id wfaseh 
this e^iviction was obtained^ was quite tuo^x- 
e^tionable/' The Courier ^ seldom: tetfa^to 
vindicate any actof power— even the Qmner^ 
eannot ^^ feel satisfied' timt the mode of ob- 
tainmg. this conviction was quite unewcepSojv- 
eMeV No despicable evidence di the 
impression made by this trial assuredly. 
But if we also consider the circumstances 
in which it commenced ; the jiustly popular 
eharaeter of the illustrious accused ; the 
appalling fact that he should be proset- 
cuted for a libel — at worst a ^^tendency to a 
Inreach of the peace/' while the aetoal breaeh 
of the peace, which led to it, was not even en^ 
quiwdiintb; the general indignation which that 
most alarming outrage had naturaUy excited ; 
the prevailing sympathy in the sentiments 
and feelings which the Uhel expressed ; the 
conduct of the trial, and more especially of 
the presiding judge, which, right or wrong, has 
been severdy animadverted on, both in par- 
liament and elsewhere ; together with the 
long pending questions which it occasion* 
ed; I think it must be evident, notwith^ 
stitnding^^ the fine and imprisonment, that 
the effect cannot have answered the ex- 
pectations which the Attosney-general enter- 
tamed when he engaged in this enterratee! 
The grand plea notwithstanding, for all such 
measures is— necessity ; and against this I 
appeal to the unerring test of experience. 
Whenever this species of vigour has heea 
most resorted to, the effect has been a great- 
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er alienation of the people-^ fact which was 
fully established during the Attomey-general- 
fihip of Sir Vicary Gibbs. No man, who has 
filled that office in modem times, inspired so 
much hatred towards himself and his em- 
ployers ; and none was so busy with his offi- 
cial informations. In the course of a discus- 
sion in the House of Commons, introduced 
• by Lord Folkestone, in 1811, it was asserted 
that this learned person, had during a time 
of profound internal peace and tranquillity, 
filed forty-two informations in three years, 
gainst seventy persons ! and that of these 
forty-two, seventeen only were prosecuted to 
conviction or acquittal. Whereas, in the thirty 
years preceding 1791, only seventy persons 
had been prosecuted altogether; and, on a ge- 
neral average, Sir Vicary had filed in the pro- 
Sortion of seven to one more than his imme- 
iate predecessors ! One might imagine that 
be was personifying *^ the Fiend Discretion!" 
If he had grounds for accusing in the seven- 
teen cases, it is plain that he had not in the 
^remaining twenty-five; or why were they 
•not pursued to a regular issue ? And why, 
if there were no such grounds, were the in- 
dividuals implicated, harrassed with expense 
and anidety ? Thus presenting to the mind 
^^ the idea of power rather than of justice,'' 
ever counteracts the intended object.^ Re- 
spect and aflFection cannot be so awakened ; 
but disaffection and hatred may ; and hence 
would seem to result the necessity, not of 
employing such an engine, but of carefully 
avoiding to employ it. 
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But it ^ill be useful, for the purpose of 
furt.her illustration, to avail ourselves of the 
example of an individual, whose name has 
already been mentioned, and who was for- 
merly as much distinguished by the rancour 
of faction, as he now is by the admiration of 
his country. No public man of the same 
period has been so much the object of ca- 
lumnious attack, as Sir Francis Burdett. 
Being young when he commenced his parlia- 
mentary career, ardent in the public cause, 
and bold in asserting the principles on which 
he justly believed that cause to depend, he 
became peculiarly obnoxious to the court 
party, and was openly branded by their hire- 
; Hii^ as^ an incendiaiy and a traitor^ aiming 
- at the overthrow of all government, and at 
. the introduction of anarchy and confusion ! 
. When a country is in a state of general in- 
. dividual prosperity, the people are not easily 
aroused, rigidly to compare measures with 
. principles ; being disposed to take it for 
granted, that all is right so long as their, per- 
sonal desires are gratified. It is not wonder- 
fill^ therefore, that one, still but little known, 
should have received only partial attention 
when arraigning a coniipt system in the 
hands of a powerful ministry ; or that the 
bulk of the people, adopting too eagerly the 
.slanders by which he was assailed, should 
. find, in the evil designs imputed to him, a 
ready answer to all he advanced — and this 
the more especially, because Sir Francis dicl 
not attach himself to either of the political 
factions who then divided the public opinion^ 
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Tund from one or both of whom, it was, and 
indeed in some circles it still is, the fashion 
to suppose that the members of an adminis>- 
tration must be selected. So strongly was 
tliis disadvantage against him, that at a 
meeting of the freeholders of Middlesex, 
held in 1803, to address the King, Sir Fran- 
cis, although then one of the members for the 
county, was, on the motion of Sir William 
Curtis, excluded from the deputation ap- 
pointed to present the address, as a mark of 
censure for the opinion which he had recently 
delivered, "that if ministers meant effectu- 
aSly to resist the foe, they should begin by 
restoring the people's rights V 

It might be supposed that now there was 
a necessity for the worthy Baronet to vindi- 
cate himself from aspersions so industriously 
disseminated^ by prosecuting the busiest of 
the agents in these endeavours to bring him 
^ *^ into hatred and contempt/* Sir Francis 
ho «vever, did not condescend to acknowledge 
such necessity. Relying on the purity of his 
intentions, and on the integrity of his conduct, 
he manifested his sense of dignity, by utterly 
disregarding the malignity of his enemies, and 
by steadily purauing his manly and patriotic 
course ; leaving his reputation to the maturer 
"udgment of his country, as time and events 
should develope the true motives, by which he 
and his accusers were severally actuated ! 

Nor was this reliance misplaced; Circum- 
stances soon arose which gave a nest face to 
our political ajffairs. The death of rival 
statesmen, in an attachment to whom princi- 
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ples^ bad been lost sigbt of ; change& of mi- 
nisters^ whicfay disclositig intrigue and com- 
promise among tbe few, produced disappoint- 
ment and disgust among the many ; tbe press, 
no longer engrossed by tbe mere partizans of 
Wbigs and Tories, becoming a means of sub- 
sistence to men, wbo depended for the suc- 
cess on the truth and justness of tbe princi- 
ples they promulgated — all contributed to 
remove the film of prejudice which oversha- 
dowed the public mind; and t6 induce a- 
greater freedom of enquiry, and a greater in- 
dependence of thinking. 

Among other writers whose labours were 
instrumental in effecting this important 
change, Mr. Cobbett is entitled to particular 
mention. Having exerted his powerful pen in 
the especial defence of Sir Francis Burdett, 
he bore a large part in confirming the influ- 
ence, which the causes already referred to,, 
had produced in the worthy Baronet -s favour. 
The great body of the people could now re- 
gard his conduct with an unprejudiced judg- 
ment. They began to see in the spirit by 
which he was animated, a sipgleness of pur- 
pose, and an indiffei'ence to personal consi- 
derations which are not commonly found 
among ** incendiaries*' and '* traitors;*' and 
it became a less heinous ofience to speak of 
him with approbation and respect. 

Still, however, his progress was attended 
by slander ; the worst designs were still im- 
puted to him ; and now. (from what motives 
we need not inquire) Mr. Cobbett, lately bis^ 
zealous and successful advocate^ became his 
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fierce and assiduous traducer. He auda^ 
ciou&Ly published the most scandalous and 
malignant falsehoods to his prejudice ;* and 
afforded every ground for a prosecution, 
ivhich could be necessary for an honest man 

* The great object of Mr. Cobbett has been to deprife Sir 
Francis Burdett of the confidence which he had so deservedly 
acquired throughout the conutrj, by inducing a belief that ** he 
had abandoned the people ;*' and the following is a specimen of 
the proof to which be resorted ! 

. About the end of 18 16, Lord Cochrane, then one of the 
Qienibers for Westminster, brought forward in ihe House of 
Commons, an amendment to an address which had been 
moved to the Regent; his Lordship*8 intention being prin- 
cipally to vindicate the body of reformers from certain asper- 
sions contained in the Regent's speech. Not meeting with 
a seconder, the motion was not put from the chair ; and this 
ctrcomstance Mr. Cobbett, in his paper dated North H amp- 
stead, 23d July, 1817, labours hard to represent as evidence 
of Sir Francis Burdett's defection. But the mere fact would 
" not do. ** What,*' says he, *^ was his excuse for not second- 
ing this motion, upon whuh^ perhaps, ih€ libefHe$ of th4 
country hung? Why, that he was out in the gallery when it 
was put, and that he was going home. This he told you, 
Pieople of Westminster, in Palace Yard ; but Ae did not tell you 
that he had seen the motion be/oref and that he knew it was 
going to be made P* The prodigious importance which Mr. 
Cobbett has artfully ascribed to this motion of Lord Cochrane, 
for the purpose of magnifjring the crime of omitting to second 
it, is entitled to notice ; but let us compare bis version of what 
passed at the meeting, with the account in the Statesman of the 
26th February, 1817, the day after the meeting took place. 
On this occasion Mr. Hunt, who was then Mr. Cobbett's inti- 
mate associate;, challenged Sir Francis Burdett on the subject ; 
and the following is the material part of the worthy Baronet* s 
reply : ** Mr. Hunt had called in question his conduct in Par- 
liament. Now he did not think himself accountable to that 
gentleman for the motives of his nroceedings there ; but in the 
present instance he had no hesitation in saying, that the motion 
of his noble colleague had been submitted to Atm, and he 
advised him not to bring it forward at that time. That 
motion, which was not seconded, was brought forward at so 
late a time of the night, that he and the greater part of the 
members |iad left the house ! It would have been better, he 
imagined, if that amendment had been submitted by the noble 
lord the next dny, as a Mbstantive poposition.** In thisihers 
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to proceed upon. But Sir Francis, disdain'^ 
ing to rest his character on the fears of his 
calumniator, forbore to visit him with the 
punishment which he merited; and he has 
thus demonstrated the impotence even of 
pre-eminent talents, when directed by male- 
volence against integrity and truth! Few 
men now think of Mr. Cobbett's attack on 
Sir Francis Burdett, except as evidence of 
his own unworthiness ; and the worthy Baro- 
net himself has justly risen to a place in the 
esteem of his countrymen, equal to any 
which has been enjoyed by the brightest 
ornaments of our histoiy. 

It may be thought improper to place in 
the same class the official information with 
which the worthy Baronet was recently con- 
tending ; yet one might naturally infer, that 
a man cannot be convicted of ** a scandalous^ 
malicious and seditious libel ^^^ and suffer the 
consequent fine and imprisonment, without 
sustaining some injury in his reputation. 
Strange as it may appear, however, if the 
object of the Attorney-general extended to 

is none of the shuffliDg* imputed by Mr. Cobbett ; and in fact, 
though Lord Cochrane and Mr. Hunt both followed, neither called 
in question the accuracy of the explanation ; Mr. Hunt indeed 
eTiuently felt himself in the wron^ ; for he declared that " he had 
intended nothing personal ; and he hoped the Hon. Baronet would 
not consider what he had said, as any imputation upon him !" 

JNow. as these cireumstances occurred some time before Mr. 
Cobbett left England, possibly even in his presence (for one of 
his papers is dated in London on the Tcry day on whidi the 
meeting was held) he could not have been ignorant of then* 
.The misrepmentation therefore must have been deliberate; 
and betrays tt once the spirit and the necessity from which it 
sprung,— thai necessity which is so often the cause and the 
justification • f every species of wrong i 
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this, it has so far been disappointed. " The 
first law ofl&cer of the crown" has met with 
no better success in this respect, than ^^ the 
most powerful writer of the age;" and both 
liave been as harmless to the worthy Baronet 
as the viper in the fable to the file ! 

I cannot imagine proof more clear and 
conclusive that public character, if founded 
on integrity, cannot be permanently injured 
by groundless aspersions, however bitter and 
persevering. And if not in the case of an 
individual, who had in the outset all the dis- 
advantage of being unknown, how incredible 
is it that a system of government already en- 
joying, as the English government undoubt- 
edly did, the cordial allegiance of the people ; 
and so admirably calculated to strengthen 
their attachment, by protecting them fi'om 
injustice, and by securing to them the exer* 
cise of their rights, should fall ^^ into hatred 
and contempt," in consequence of libel only! 
Such a consequence was never the offspring 
of such a cause. The necessify, therefore, 
cannot exist for depriving persons accusi»l 
of this offence of the benefit of a grand 
Inquest ; and if the power had a less ques- 
tionable character, it would be more conso- 
nant with soimd discretion to reserve the 
exercise of it for those extreme cases, for 
which alone, consistently with the general 
spirit of our laws, it could have been origi* 
nally designed; — '* for offences so high and 
dangerous, that m the punishment or pre- 
vention of them a moment's delay would be 
fatal!" 
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But WB may be permitted to inquire of 
what nature the danger is which is appre- 
hended from libel, — ^from that libel, for ex- 
ample, of which Mr. John Hunt was lately 
convicted? This gentleman had asserted , 
that the House of Commons contained ^^ a 
greater number of public criminals than 
public guai*dians ;'' and he was thereupon 
accused of endeavouring to bring the said 
House into contempt. Now admitting for 
the moment that Mr. Hunt's publication was 
written with this intention, and would pro- 
duce the effect imputed, stiU, to ascertain 
the real character of the danger, we ought to 
know whether the allegation be, or l^ not 
true. If it be not true, the danger ma:y be 
to an assembly of most honourable men, dis- 
interestedly engaged in the service of their 
country, and entitled - to every protection 
jfrom the laws, and to every respect from the 
people. On the contrary, suppose,— I may 
hazard such a supposition, for the purpose of 
the aigument— -suppose it to be substantially 
true, or true even to the letter. The danger 
In this case would be to those who ought to 
feel danger-*-to the public criminals who 
have usurped the place of ^blic guardians ; 
snd who, if not brought into danger them- 
selves, would inevitably bring danger on the 
public! To ascertain the truth therefore is 
necessary, in order to ascertain the tendency 
of the danger ; for it would be quite as just 
and reasonable to accuse an Attorney-gene- 
ral of libel, because he arraigns a conspiracy 
against the public peace, as to accuse a 
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writer of libel, because he animadverts vt^ith 
due severity on the criminal conduct of men , 
who, if not exposed, may bring ruin on the 
state ! An ancient maxim of our law de- 
clares, that " the king's interest and honour 
are more concerned in the protection of the 
innocent, than in the pilnishment of the 
guilty;*' and what would be thought of an 
Attorney-general who, avowedly acting on 
the very reverse of this maxim, should auda- 
cioualy present himself at the bar of his coun- 
try, to demand, in the king's nanie, and in 
plain terms, that an innocent man might be 
punished, in order that a band of criminals 
might be protected ? 

I ask then, in the name of that justice, 
and of those laws which the judges of Eng- 
land are sworn to administer ^ ^ without favour 
or aifection," ** for the king and his people/' 
I ask not irreverently, but earnestly, and with 
a view to the ** public satisfaction," why, in 
the trial of persons accused of libel, a princi- 
ple is departed from, which is acknowledged 
to be indispensable in all other judicial pro- 
ceedings ? * ^ It is not the prisoner, but the 
crime that is to be pursued ; this primarily, 
the offender but by consequence ; and there- 
fore, such courses should be taken as may 
discover that, and not such as may ensnare 
him/' Hence, in ordinary cases, witnesses 
are sworn to speak ^^ the truth, the whole 
truth, and nothing but the truth ;" because, 
in the eye of the law, it is necessary for the 
jury to be informed of ** the whole truth^'' 
oefore they can be qualified to pronounce a 
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just decision ; for,/^ upon hearing the party 
and his witnesses, the petit jury may acquit^ 
or judge the facts in the indictment to be 
less heinous or malicious than they were pre- 
sented by the grand jury, but cannot aggra- 
vate them/' Were it not so, the chai^ of 
^' wilful murder (when in truth it has not 
been committed) might often be established 
by unquestionable evidence of the killing of 
the deceased ; but the law requiring " the 
whole truth"' to be ascertained, the accused 
is afforded .an opportunity of adducing in his 
defence circumstances which, being unknown 
to the prosecutor, or concealed by him^ he 
can prove by witnesses of credit, and which 
may lead the jury to pronounce the act 
** manslaughter'' or ** justifiable homicide." 
In cases of libel, the same oath is admi- 
nistered to witnesses ; and we may reason- 
ably infer, that in these cases the law is no 
less solicitous, that '^ nothing shall be con- 
cealed which may justify the accused." The 
facts of writing and publishing are oftentimes 
not disputed. What is disputed is, that that 
which is written and published is a libel ; and 
this therefore is the question at issue. It 
may be in vain for the accused to contend 
against those admitted facts, when made the 
subject of a soletnn accusation, and ^^ dressed 
up with all the advantage that lawyers' wits 
can^give them," if he is forbidden to advance 
in his justification the circumstances which 
impelled him, or, in short, to lay open ** the 
whole truth ;" for by the truth alone can an 
honest man hope so to prove the integrity of 
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his intention, and the innocence, if not the 
UBefulness of his writing, as to warrant the 
Jury tx> declare it a ^^justifiable animadver- 
Bion-" And, ** doubtless, the king ought to 
wisli, in all inquiries made after treason, fe- 
lonies, &c. that there were none to be found 
in his kingdom ; and that whoever is accused 
^might he able to answer so toeil and truly for 
hivMelf, as to shew the accusation to be erro^ 
neons or false, and to . be acquitted of it. 
Something of this appears in the common 
custom of England ; the clerks of the king's 
courts of justice, when any man hath pleaded 
^* not guilty" to an indictment, pray forth- 
^vith that God would send him a good deli- 
verance. 

^* There is an eternal obligation," says 
Lord Somers, ** upon such as are of counsel 
against persons accused of crimes, not to use 
such arts as may bring the innocent to be 
condemned." Unfortunately, these *^ eter- 
nal obligations" are too little regarded, when 
they cannot be enforced. Power, in the 
hands of bad men, is ever liable to be abused ; 
and abuse inevitably creates a presumed ne- 
cessity for violence. It is so in all situations 
and circudistances. The highwayman does 
not resort to his pistol, till he fancies that 
without it he cannot obtain his plunder; 
tyrants do not torture, unless they think 
they see occasion to punish or to intimi- 
date ; and to the same kind of necessity may 
be traced the numerous '* unjust accusations," 
and ^* murders in the form of law," which are 
recorded in the past history of this nation ! 
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Hence, ^* the .arts used by such as wtee of 
counsel against persons accused of crimes, 
to boring the innoceijt to be condenmed/^ 
hence, ^' men of depraved principles and of 
desperate fortunes/' such as ** do usually 
shelter themselves under the name of king's 
witnesses" — ** the worst of men'* have so 
often been hired to perpetrate * * the worst 
designs!" And what bad men have done, 
bad men may hereafter do, unless we pos- 
sess, in their full energy, those means of 
punishing evil ministers and counsellors, 
when they transgress the laws, which our 
ancestors provided with equal , wisdom and 
anxiety, as a security from abuse of every 
degree. 

Nor is the fault to be wholely ascribed to 
those in power. There are among the people 
men, and men professing to be enlightened, 
liberal and respectable, who, whatever may 
in reality be their opinions, act as if they 
thought that neither the laws of the land, 
nor the laws of nature, of reason, and of reli- 
gion, were intended to have authority beyond 
the subject multitude — ^that '' the powers that 
be" are exempt from their controul ! Such 
men encourage the folly and extravagance of 
power : arguing on the necessary imperfec- 
tions of all human institutions, they manifest 
an entire indifference to the means which 
human wisdom has devised to counteract 
imperfection. According to these philoso- 
phers, injustice, committed by the great , 
must be submitted to ; but ingenuity is to 
be racked for new modes of applying ^^ the 
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{Strong lance of justice'' to those pigmy 
offenders who ever multiply in proportion to 
national difficulties ! And thus they contri- 
bute to destroy all conmiumty of int^-est 
between the government and the governed ! 
— inspiring the people with fear, and rulers 
ivith distrust ! 

It is grateful to turn to the contemplation 
of those wise, just and benignant maxims, 
which, emanating from our ancient laws and 
usages, are embodied in the admirable trea- 
tise which follows. We may hence undo*- 
stand why the laws of England have befen 
pronounced " the perfection of wisdom ;'' 
why Englishmen were proud of their pro- 
tection; why strangers regarded them 
with admiration! The great principles of 
truth and justice appear in their genuine 
character — they are strict and undeviating. 
All men, all times, and all circumstances are 
viewed with the same inflexible eye. We 
see no attempt to accommodate to parti- 
cular cases, or to suit the temporary occa- 
sion of " expediency'' or of ^* necessity;" 
the mighty are considered not less prone 
to transgression than the humble, and 
equally amenable to penalty! If faithfully 
adhered to, these principles could not fail to 
engage the only allegiance by which a people 
can be surely bound — ^the allegiance of their 
respect — of their full conviction that justice 
is neither denied nor delayed— and subject 
only to its own eternal guidance ! But if the 
administrators of the law rise up in anger, 
when the interests of the people are not 
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invaded ; if the legal securities against injus^ 
tice are^ laid aside^ and principles are acted 
upon which are known only to the worst pe- 
riods of history, what is there for the people 
to respect ? Allegiance can no longer oe the 
result of conviction ; it becomes the ofl^pring 
of fear, and exists only by the dictates of 
prudence ! It is therefore^' the jomt interest 
of king and people, that the ancient rules of 
doing justice be held sacred and inviolable;"* 
for in political communities, ^ ^ the legal course 
of doing justice is like the orderly circulation 
of the blood in natural bodies, by which both 
head and body are equally preserved; and 
both perish by the interruption of it !*'t 

* Blackstone. f Somers. 

Liverpool, \(ith August, 1821. 



N. B. The followiiig note was accidenUDy omitted at 
page xxiT. , ' 

** Beaides the challenges which may be taken by the plaintiff 
" or defendant, it is enacted by the 3. Hen. 8. c. 12. that in 
'< cases where the king is party, the Justices of Assize or of the 
** peace in Session, may reform the panels of jurors, by patting 
'* to and takinc: out of the names of the persons impanelled 6y 
** their discretion ; and if the sheriff do not return the panel so 
'* reformed, he shall forfeit £20; half to the king, and half to 
•< him that shall sue. 

" And this extends to grand and petit juries. 2. H. H. 156." 

Burn's Justice^ 2. 802. 
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CHARACTER OF LORD S 



The following character of this emment man^ by his content 
porary Josepb Addison , will prove an acceptable appen- 
dix to this publication. It is contained in the 39lA Number 
of the Freeholder, whieh appeared on the 4th of May, 1716— 
the- day on which the remains of the illustrious subject were 
committed to the grave* 



Prodetie quam CotupkL 



It often happens, that extirpating the lore of f^ory, which is 
observed to take the deepest root in ooble minds, tears op 
several virtues with it ; and that-soppressing the desire of fame, 
is apt to reduce men to a state of indolence and supineness. 
But when, without any incentive of vanity, a person of great 
abilities is zealous for the good of mankind, and as solicitous 
for the conceaknent as the performance of illustrious actions, 
we may be sure that he has something more than ordinary 
in his composition, and has a heart filled with goodness and 
magnanimity. 

There is not perhaps, in all histmy , a greater instance of this 
temper of mind, than what appeared in that excellent person, 
whose motto 1 have placed at the head of this paper. He bad 
worn himself out in his application to such studies as made him 
useful or omamiental to the world, in concerting schemes for the 
welfare of his country, and in prosecuting such measures as were 
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necessary for making those schemes effectual : but all this was 
done with a view to the public good that should rise out of these 
generous endeavours, and not to the fame which should accrue 
to himself. Let the reputation of the action fall where il would, 
so his country reaped the benefit of it, he was satisfied. As this 
turn of mind threw off in a great measure the oppositions of 
envy and competition, it enabled him to gain the most Tain and 
impracticable into his designs, and to bring about sereral g^at 
events for the safety and advantage of the public, which most 
have died in their birth, had he been as desirous of appearing 
beneficial to mankind as of being so. 

As he was admitted into the secret and most retired thoughts 
and counsels of his royal master King William, a great share in 
the plan of the Protestant succession is universally ascribed to 
him. And if he did not entirely project the Union of the two 
kingdoms and the Bill of Regency> which seem to have been the 
only methods in human policy for securing to us so inestimable 
a blessing, there is none who will deny him to have been the 
chief conductor in both these glorious works. For posterity are 
obliged to allow him that praise after his death, which he indus^ 
triously declined while he was living* His life indeed seems to 
have been prolonged beyond its natural term; under those indis- 
positions which hung upon the latter part of it, that he might 
have the satisfaction of seeing the happy settlement take place 
which he had proposed to himself as the principal end of airhts 
public* labours. Nor was* it a small addition to his happiness, 
that by this means he saw those who had been always his most 
intiniate firiends, and who had concerted with him such measures 
for the guarantee; of the Protestant succession, as drew upon 
them the displeasure of men who were averse to it, advanced to 
th6 highest posts of trust and honour under his present Majesty. 
I believe there are none of these patriots whowiH think it a 
dei^ogatiott from their merit to have it said, that th^ received 
many lights and advantages from thar intimacy with my Lord 
Somers ; who had such a general knowledge of afiairs, and so 
tender a concern for his friends, that whatever station they were 
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in, they aftaaUy applied to him for his advice in every perplexity 
<»f bnsineeSy aud to affairs of the greatest difficulty. 

His life was, in every part of it, set off with that fracefal 
BBodesty and reserve, which made his virtues more beantifal, 
^e more they were cast in such agreeable Shades. 

His religion was sincere, not ostentatious ; and such as in«« 
spired him with an universal benevplence towards all his fellow- 
subjects, not with bitterness against any part of them. He 
shewed his firm adherence to it as modelled by our national 
constitntiott, and was constant to its offices of devotion, both in 
pnblic and in his fatnily. He appeared a champion for it widi 
great reputation, in the cause of the seven bishops, at a time 
when the church was really in danger. To which we may add, 
that h^ held a strict friendship and correspondence with the 
great Archbishop Tillotson, being acted by the same spirit of 
candour and moderation ; and moved rather with pity than indig* 
nation towards the persons of those who differed from him in the 
unessential parts of Christianity. 

His great humanity appeared in the minutest circumstances of 
bis conversation* Yon found it in the benevolence of his aspect, 
the complacency of his behaviour, and the tone of his voice. 
His great application to the severer studies of the law had not 
infeeted his temper with any thing positive or litigious. He did 
not know what it was to wrangle on different points, to triumph 
in the superiority of his understanding, or to be supercilious on 
the side of truth. He joined the greatest delicacy of goof 
breeding to the greatest strength of reason. By approving the 
sentiments of i& person with whom he conversed, in such parti- 
culars as were just, he won him over from those points in which 
be was mistaken ; and had so agreeable a way of conveying know- 
ledge, that whoever conferred with him grew the wiser, without 
perceiving that he had been instructed. We may probably 
aacribe to this masterly and engaging manner of conversatioii 
the great esteem which he had gained with the late queen, 
while sha pursued those measures which had carried the Britiaii 
nation to the highest pitch of glory ; notwithstanding ahe had 
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entorUined many unreuonable prejudices against him, . befo/e 
the was acquainted with his personal worth and behavioar. 

As in his political capacity we have before seen how much 
he contributed to the establishment of tha Protestant interest, 
and the good of his native country, he was always tine to these 
great ends. His character was uniform and consistent with itself, 
and his whole conduct of a piece. His principles were foaoded 
in reason, and supported by virtue ; and therefore did not lie at 
the mercy of ambition, aTarice, or resentment* His notions 
were no less steady and unshaken, than just and nprigiit* In a 
word, he concluded his course among the same well-chosen 
friendships and alliances with which he began it 

This great man was not more conspicuous as a patriot and a 
statesman, than as a person of universal knowledge and learning. 
As by dividing his time between the public scenes of business 
and the private retirements of life, he took care to keep np bolb 
the great and good man ; so by the same means he accomplished 
himself not only in the knowledge of men and things, but in the 
skill of the most refined arts aad sciences. That unwearied 
diligence, which followed him through all the stages of his HiH 
gave him such a thorough insight into the laws of the land, that 
he passed for one of the greatest masters of his profession, at hw 
first appearance in it. Though he made a regular progress 
through the several honours of the Idng robe, he was always 
looked open as one who deserved a superior station to that he 
was possessed of; till he arrived at the highest dignity to which 
those studies could advance him. 

He enjoyed in the highest perfection two talents, which do 
not often meet in the same person, the greatest strength of good 
sense and the most exquisite taste of politeness. Without the 
first, learning is but an incumbrance ; and without the last, is 
ungraceful. My Lord Somers was master of these two quali- 
fications in so eminent a degree, that all the parts of knowledge 
appeared in him with such an additional strength and beauty ss 
they want in the possession of others. If he delivered his <^ 
.nion of a piece of poetry, a statue, &t a picture, there was some- 
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thing 80 just and delicate in hk observations, as naturally pro- 
duced pleasure and assent in those who heard him. 

His soHditj and elegance, improved by the reading of the 
finest authors both of the learned and modem languages, dis- 
covered itself in all his productions. His oratory was masculine 
and persuasive, free from every thing trivial and affected. His 
style in writing was chaste and pure, but at the same time full 
of spirit and politeness ; and fit to convey the most intricate 
business to the understanding of the reader, with the utmost 
clearness and perspicuity. And here it is to be lamented, that 
this extraordinary person, out of his natural aversion to vain- 
glory, wrote several pieces,* as well as performed several actions, 
which he did not assume the honour of: though at the same time 
so many works of this nature have appeared, which every one 
has ascribed to him, that I believe no author of the greatest 
eminence would deny my Lord Somen to have been the best 
writer of the age in which he lived. 

This noble Lord, for the great extent of his knowledge and 
capacity, has been often compared with the Lord Verulamy who 
had also been chancellor of England. But the conduct of these 
two. extraordinary persons, under the same circumstances, was 
vastly different. They were both impeached by a House of 
Commons. One of them, as he had given just occasion for it, 
sunk under it ; and wu reduced to such an abject submission, 
as very much diminished the lustre of so exalted a character. 
But my Lord Semers was too well fortified in his integrity to 
fear the impotence of sn attempt upon his reputation; and 
though his accusers would gladly have dropped their impeach- 
ment, he was instant with them for the prosecution of it, and 
would not let that matter rest till it was brought to an issue. 
For the same virtue and greatness of mind which gave him a 
disregard of Fame» made him impatient of an undeserved 
reproach. 

There is no question but this wonderful man will make one of 
the most distinguished figures in the history of the present age ; 

" Among the nm •< Tht Security of EngliBhmen'i Utm." 
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bat we caanot expect that his merit will shine out in its pniper 
light, since be wroU^ many things which are not pnblisbed ta 
bi^ name; was at the bottom of many excellent counsels, in 
which he did not appear ; did ofiiees of friendship to many pefr- 
sonsy who knew not from whom they were derived ; and per- 
formed great services to his coantry, the glory of which wn» 
transferred to others : in short, since he made it his ende»-> 
▼our rather to do worthy actions than to gain an illafttrioiMi 
character. 
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The principal ends of all civil government, and 
of humane society, were the security of men's lives 
liberties and properties, mutual assistance and 
help each unto other, and prpvision for th^ir com- 
mon benefit and advantage ; and where the ftmda^ 
mental laws and constitution of any government 
have been wisely adapted unto those ends, sudi 
countries and kingdoms have increased in virtue, 
prowess, wealth, and happinesii(; whilst others, 
through the want of such excellent constitutions, 
or neglect of preserving them, have been a prey 
to the pride, lust, and cruelly of the most potent ; 
aad the people have had no assurance of estates, 
liberties, or lives, but from their grace and plea- 
sure. T^y have been many times forced to welter 
an e^ch others blood in their masters' auarrel for 
dominion ; and at hkst they have served like beasts 
c{ burthen^ and by continual base subserviency to 
their masters' vices, have lost all sense of true reli- 
gicm, virtue, and manhood. 

Our ancestors have been famous in their gene- 
rations for wisdom, piety, and courage, in forming 
and preserving a body of laws to secure themselves 
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and tkeir posterities from slavery and opprefiioii^ 
and to maintain their native freedoms ; to be sub- 
ject only to the laws made by their own consent 
m their general assemblies^ and to be put in exe- 
cution chiefly by themselves, their officers and assist^ 
ants ; to be guarded and defended from all violence 
and force by their own arms, kept in their own 
hands, and used at their own charge under their 
prince's conduct; entrusting, nevertheless^ an ample 
power to their kings, and other magistrates, that 
they may do all the good^ and enjoy all the hap- 
piness that the largest soul of man can honestly 
wish ; and carefully providing such means of cor- 
recting and punishing their i^inisters and couQp 
dllors, if they transgressed the laws, that they 
might not dare to abuse or oppress the people^ or 
design against their freedom or welfare. 

This body of laws our ancestors always esteemed 
the best inheritance they could leave to their pos- 
terities, weU knowing that these were the sacred 
fence of their lives, liberties, and estates, and an 
unquestionable title whereby they might call whitf 
they had their own, or say they were their own 
men : the inestimable value of this inheritance 
moved our progenitors with great resolution bravely 
from age to age to defend it : and it now falls to 
our lot to preserve it against the dark contriyapoes 
of a popish faction, who would by frauds, sham 
plots, and infamous perjuries^ deprive us of our 
birthrights^ and turn the points of our swords 
(our laws) into our own bowels ; they have impu* 
dentiy scandalized our parliaments with desk^s to 
overturn the monarchy, because they would have 
excluded a popish successor, and provided for the 
security of the religion and lives of all Protestants. 
They have caused lords and coounoners to be for 
a long time kept in orisons, and suborned witnesses 
to swear matters of^ treason against them ; endea- 
vouring thereby, not only to cut off some who had 
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eminently appeared in parliament for our ancient 
laws, but through them to blast the repute tf£ par- 
liaments themselves, and to lessen l£e people^s 
confidence in those great bulwarks of their religion 
and government. 

The present purpose is to ^ew, how well our 
worthy fore&thera have provided in our law for the 
safety of our lives, not only against all attempts of 
open violence, by the severe punishment or rob- 
berst murderers, and the like ; but the secret poi- 
sonous^arrows that fly in the dark, to destroy the 
inn€>cent by false accusation and peijuries. Our 
law-makers foresaw both their dangers from the 
malice and passion, that might cause some of x>ri- 
vate comBtion to accuse others falsely in the courts 
of justice; and the great hazards of worthy and 
eminent men's lives, from the malice, emulatiouj 
and iQl dedgns of corrupt ministers of state, or 
4ytherwise potent, who might commit the most 
odious of murders in the form and course df ius- 
tice ; ^ther by corrupting of judges, as dependent 
upon them for their honour and great revenue, or 
by bribing and hiring men of depraved principles, 
and desperate fortunes, to swear falsely against 
them ; doublless they had heard the Scriptures^ 
and observed that the great men of the Jews sought 
out many to swear treason and blasphemy against 
Jesus Christ : they had heard of Anab's courtiers 
and judges, who, in the course and form of jus- 
tice, by false witnesses, murdered Naboth, because 
he would not submit his property to an arbitrarjf 
piwer. Neither were they ignorant o£ Ae ancient 
Roman histories, and the pestilent false accusers 
that abounded in the reign of some of those em^ 
perors, under whom the greatest of crimes was to 
be virtuous ; therefore, as became good legidators, 
they made as prudent provision as perhaps any 
country in the world enjoys, for equal and 7.mpartial 
administration of justice in all the conceras of the 



people's lives ; that every man, whether lord or 
commoner, might be in safety, whilst they lived 
in due obedience to the laws. 

For this purpose it is made a fundamjental in our 
government, that, unless it be by parliament, no 
man's life should be touched for anv crime what- 
soever, save by the judfpnent of at least twentjr* 
four men ; that is, twelve, or more, to find the 
bill of indictment,* whether he be a peer of the 
reahn, or commoner; and twelve peers, or above, 
if a lord ; if not, twelve commoners, to give the 
judgment upon the general issue of not guilty 
joined ; of these twenty-four, the first twdve are 
called the grand inquest, or the grand jury, for the 
extent of their power, and in regard that their 
number must be no more than twelve, sometimes 
twenty-three or twenty-five, never were less than 
thirteen.t Twelve whereof, at least, must agree to 
every indictment, or else it is no l^al verdict ; if 
eleven of twenty-one, or of thirteen, should agree 
to find a bill of indictment, it were no verdict. 
The other twelve, in commoners' cases, are called 
the petit-jury, and their number is ever twelve ; 
but the jury for a peer of the realm may be more in 
number, though of like authority. The office and 
power of these juries is judicial, they only are the 
judges,; from whose sentence the indicted are to 
^xpect life or death : upon their integrity and un<« 
derstanding the lives of all that are brought into 
judgment do ultimately depend ; from their ver^* 
diet there lies no appeal ; by finding guilty or not 
guilty, they do complicately resolve both law and 
fact. 

As it hath been the law, so it hath always been 
the custom and practice of these juries, upon all 
general issues, pleaded in cases civil as well as 

* See Lord Coke's Instit. 3d part p. 40, 
t See Magna Charta, Coke's 2Qd part of Instit. p. 50. 51. 



criminaU to judge both of the law and (act So 
it is said in ttie Report of the Lord Chief Justice 
Vaughan, in Bushel's Case^ That these juries de- 
termine the law in all matt^:s where issue is joined 
and tried, in the principal case, whether the issue 
be about trespass, or a ddbU or disseizin in aisstzes, 
or a tort, or any such like, unless they should please 
to give a special verdict, with an implicit faith in 
the judgment of the court, to which aooe can 
oblige them against their wills.* 

Tbese last twelve must be men of equal cwQdi- 
tion with the par^ indid;ed« and are called his 
peers; therefi>re it it be a peer of the realm, they 
must be all such, nviien indicted at the suit of the 
king ; and in the case of commoners, every man 
of the twelve must agree to the verdict fireely, 
without compulsion, fear, or menace, else it is no 
verdict. Whether the case of a peer be harder, I 
will not determine. Our ancestors were car^uI 
that all men of the like condition and qualibr, pre- 
sumed to be sensible of each others inttrmity, 
' should mutually be judges of each others lives, and 
alternately taste of subjection and rule ; every man 
being equally liable to be accused, or indicted, or 
perhaps to be suddenly judged by the party, of 
whom he is at present judge, if he be found nno- 
cent* Whether it be lord or commoner that is 
indicted, the law intends (as near as may be) that 
his equals that judge him, should be his compa- 
nions, known to him, and he to them, or at least 
his neighbours, or dwellers near about the place 
where the crime is supposed to have been com- 
mitted, to whom sometiung of the £ict must pro- 
bably be known; and though the lords are not 
wpointed to be of the neighbourhood to the in- 
mcted lord^ yet the law supposes them to be com- 
panions, and personally well known each unto 

* See the Reports of Hkt Lord Chief Justice Yaoffliaiiy p. 
l&O, 15L 



otheri being presumed to be a small number (m. 
they have anciently been) and to have met yearly, 
or oftener, in parliament, as by law they ought, 
besides their other meetings, as the hereditary 
counsellors of the kings of England. If time hath 
altered the case of the lords as t^ the number, 
indi£fereney, and impartiality of the peers, it hath 
been, and may be, worthy of tlie parliament's 
consideration ; and the greater duty is incumbent 
upon grand juries to examine with the utmost dili- 
gence the evidence against peers, before they find 
a bill of indictment against any of them, if in truth 
it may put their lives in greater danger. 

It is not designed at this time to undertake a 
discourse of petit-juries, but to consider the nature 
and power of grand inquests ; and to shew how 
much the reputation, the fortunes, and the lives of 
Englishmen, depend upon the conscientious per- 
formance of their duty. 

It was absolutely necessary for the support of the 
government, and the safety of every man's life and 
interest, that some should be trusted to inquire 
after all such, as by treasons, felonies, or lesser 
crimes, disturbed the peace, that they might be 
prosecuted, and brought to condign punishment ; 
and it was no less needful for every man's quiet and 
safely, that the trust of such inquisitions should be 
put into the hands of persons of understanding 
and integrity, indifferent and impartial, that might 
8u£fer no man to be falsely accused, or defamed ; 
nor the lives of any to be put in jeopardy, by the 
malicious conspiracies of great or small, or the 
perjuries of any profligate wretches: for these 
necessary, honest ends, was the institution of grand 
juries. 

Our ancestors thought it not best to trust this 
great concern of their lives and interests in the 
the hands of any officer of the king's, or in any 
judges named by him, nor in any certain number 



of men during life, lest they should be awed or 
influenced by great men, corrupted by bribes, flat- 
teries» or love of power, or become oegligent, or 
partial to friends and relations, or pursue their own 
quarrels or private revenges; or connive at the 
conspiracies of others, and indict thereupon. But 
this trust of enquiring out, and indicting all the 
criminals in a county, is placed in men of the 
same county, more at least than twelve of the most 
honest, and most sufficient for knowledge and 
ability of mind and estate, to be from time to time 
at the sessions and assizes, and all other commis- 
sions of Oyer and Terminer, named, and return- 
ed by the chief sworn officer of the county, the 
sheri£S (who was also by express law anciently 
chosen annually by the people of every county,) 
and trusted with the execution of all writs and pro- 
cesses of the law, and with the power of the county 
to suppress all violences, unlawnil routs, riots and 
rebellions. Yet our laws teft not the election of 
these grand inquests absolutely to the will of the 
sherifis, but have described in general their qua- 
lifications, who shaU enquire and indict eitner 
lord or commoner : they ought, by the old common 
law^ to be lawful li^e people, of ripe age, not 
over aged or infirm, and oi good fame amongst 
their neighbours, free from all reasonable suspicion 
of any design for himself or others upon the estates 
or lives of any suspected criminals, or quarrel or con- 
troversy with any of them. They ought to be in- 
different and impartial, even before they are ad- 
mitted to be sworn, and of sufficient understanding 
and estate for so great a trust. The ancient law- 
book, called Briton, of great authority, says,* ** The 
sheriff's bailifis ought to be sworn to return such 
as know best how to enquire and discover all 
breaches of the peace ; and lest any should intrude 
themselves, or be extruded by others, they ought 
to be returned by the sheriff without the denomi- 

* Ste Brit. p. 9 and 10. 
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nation of any, except the sheriff^B oflScers.*'* And 
agreeable hereunto was the statute of 1 1 Hemy 4, 
in these words, *^ Item, Because of late, inquests 
were taken at Westminster of persons named to the 
justices, without due return of thesherifi^ of which 
persons some were outlawed, &c. and some fled to 
sanctuary for treason and felony, &c. by whom, as 
well many oflfenders were indicted^ as other lawful 
ii^^ pec^le of the king not guilty ; by conspinur|r» 
abetmenl^ and false imagination of others, &c» 
tigainst the force of the common law^ kc. It is 
therefore granted, for the ease and quietness of the 
people, that the same indictment^ With all its de- 
pendencies, be void, and holden for none for ever ; 
and that from henceforth, no indictment be made 
by any such persons, but by inquest of ^e king's 
liege people, m the manner as was used, kc 
returned by the sheriffi, &c. without any dencmii- 
nafti^n to tne sheriffi, &c. according to the law of 
England ; and if any indictment be made hereafter 
in any point to the contrary, the same be also void, 
and miden for none €or ever/t See also the Sta- 
tute of Westminster, 2nd cap. 36. and Artkul super 
Cortas^ cm. 9. 

So carenil have our Fadiaments been, that the 
power of grand inquests might be placed in the 
hands of good and worthy men ; diat if one man of 
a grand inquest, though they be twenty4hree or 
more, should not be Liber 8f LegaUs Homo, or such 
as the law requires, and duly returned without de- 
nomination to the sheriff; all the indictments found 
hy scich a grand jury, and the proceeding upon 
mem, are void and null. So it was adjuged in 
Scarlet's Case. 

I know too well, that the wisdom and care of 
<our ancestors, in this institution of grand juries, hath 

"^ 9ee ^ Hen. 4L 
t See Coke'a Instit. 8d purt, fol. 3S. 



iMit been of late considered as it ought ; nor the 
laws concerning them duly observed j nor have the 
gentlemen, and other men of estates, in the seve- 
ral counties, discerned how insensibly their legal 
power and jurisdiction in their grand and petit 
juries is decayed, and much of the means to pre- 
serve their own lives and interests, taken out of 
their hands. 'Tis a wonder that they were not 
more awakened with the attempt of the late L. 
Ch. K. who woul4 have usurped a lordly dicta- 
totixrt power over the grand jury of Somersetshire, 
aad eonomanded them to find a bill of indictment, 
f<Jr niurder, for which they saw no evidence j an^ 
u|ioil their refusal, he hot only threatened the. 
jtffy^i^but igtesttmed to himself an arbitrary powei: 
tdfifie them. 

' Here was a bold battery made upon the ancient 
fence of our reputations and lives : if that justice's 
wQl had passed for law, all the gentlemen of the 
grand juries must have been the basest vassals to 
the judges, and have been penally obliged, Jurare in 
verba magistri^ to have sworn to the directions or 
dictates of the judges : but thanks be to God, the 
late long parliament, (though filled with pension- 
eiNs) could not bear such a bold invasion of the 
English liberty ; but upon the complaint of one 
Sir Hugh Wyndham, foreman of the said jury, and 
a member of that parliament, the commons brought 
the then Chief Justice to the bar, to acknowle^e 
his fkult, ^^ereupon the prosecution ceased. 

The trust and power of grand juries is, and 
ought to be accounted amongst the greatest and of 
most concern, next to the legislative. The justice 
of the whole kingdom, in criminal cases, almost 
wholly depending upon their ability and integrity, 
ii^the due ' execution of their office ; besides, the 
cdooengiments of all commoners, the honour, repu- 
tation, estates, and Kves of all the nobility of Eng- 
land, are so far submitted to their fensure, that 

B 
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thej may bring them into qneation £>r treaacm; 
felony, at their discretion ; their verdict must be 
entered upon record, against the greatest lords^ 
and process must lesaliy eo out against them there- 
upon, to imprison them if they can be taken, or to 
outlaw them, as the statutes direct ;. and if any 
peer of the realm, though innocent^ should justly 
fear a conspiracy against his life^ and think fit to 
withdraw; the direction of the statutes, in pro* 
ceeding to the outlawry, being rightly pursued^, 
he comd never reverse the outlawry, a& the law 
now stands^ save by pardon, or act of parliament*. 
Hence it appears, that in case a grand jury sh<Hild 
be drawn to indict a noble peer unjustly, either, by 
means of their own weakness, or partiality» ot » 
blind submission to the direction or opinioQ ot 
judges ; one such ftilure of a jury may occasida 
the ruin of any of the best or greatest fitmilies i» 
England. I mention this extent of the grands 
juries' power over all the nobility, only to shew 
their joint interest and concern with the commons 
of England in this ancient institution. 

The grand juries are trusted to be the principid 
means of preserving the peace of the whole king- 
dom, by the taror of executing the penal law» . 
against offenders, by their wisdom, diligence^ and 
faithfulness in making due inquiries after aUi 
breaches of the peace, and bringing every one to . 
answer for his cnme, at the peril of his life, limb^ 
and estate i that every man, who lives ^within, the ■ 
law, may sleep securely in his own house. 

'Tis committed to their charge and trust, to take . 
care of bringing capital offenders to pay their lives 
to justice ; and lesser criminals to other punish- 
ments, according to their several demerits. The ^ 
courts, or judges, or commissioners of (^[ya^ and.. 
Terminer 9 and of gaol-delivery, are to receive only » 
from the grand inquest, all capital matters whats^ . 
ever, to be put in isaue^ tried and ju4g€d before . 
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limn by the petit juries. Hie whole streacm of jtis- 
tice in such cases^ either runs freely, or is stopped 
and disturbed, as the grand inquests do their du- 
ties, dtiber faithAilly and prudeiltfy, or neglect or 
Milt thenu 

And as one part <>f their duty is to indict offend- 
ers, so Another part is to protect the innocent, in 
thdr Imputations, lives and interests, from false 
accusers, and mdicious conspirators : the/ are to 
search out the truth of such informations as come 
before them, and to reject the indictment if it be 
not sufficiently proved ; and farther, if they have 
reasonable suspicion of malice, or wicked designs 
against any man's life or estate by such as offer a 
biU of indictment ; the laws of God, and of the 
kingdom, bind them to use all possible means to 
discover the villany ; and if it appear to them 
(whereof they are the legal judges) to be a conspi- 
racy, a malicious combination against the ac- 
cused, they are bound by the hi^est obligations 
upon men and Christians, not only to reject sucti 
a biU of indictment, but to indict forthwith all the 
conspirators^ with their abettors and associates^ 

Doubtless diere hath been pride and covetous- 
Bess, malice, and desire of revenge in all ages, 
from whence have sprung false accusations and 
conspiracies ; but no age l>efore us ever hatched 
such villanies^ as our popish faction have contrived 
against our religion, lives, and liberties. No his- 
tory affimls an examine of such forgeries, per- 
junes, subornations, and combinations of infamous 
wretches, as have been lately discovered amongst 
them, to defame loyal innocent Protestants, and to 
died their guikless blood in the form and course of 
jiMftice, and to make the king's most faithful sub- 
jects sinpear to be the vilest traitors unto him. In 
tUfl our miserable state» ^rand juries are our only 
iieailQft koasmodi as ow Uws cannot be drawn 
tfMpi^apii^ by all the maliciouy crafts of the devil 
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unless such a numbar of our honest coufitryneti 
shall 1)6 satisfied in the truth of tl^e KCUfifttiafUfr 
For pre ventibu of such plotters of . wickedEi«» as 
now abound^ was that statute uwMde .i9:tbe^4S iq£ 
E. 3. S. in these words : " To eschew thfe 
chiefs and damage done to divers of the 
hy fake accmerSj which oft-times have osade the 
accusations more for revenge apd singular bese^^ 
than for the profit of th§ king> or of bis people .4 
which accused persons, some Imve been taken, aa4 
sometimes caused to come before the king's eouo^ 
Q0 by writ, and otherwise, upon grievous ppJQ^ 
against the law \ It is assfntpd f^id accorded ^ the 
good government of the -coipaiQns^ Th^fc: QK^iJMa 
be put to an!»wer without presentment before: jusr 
tices, or matter of record, &e. according to the old 
law of the land, an^ if any thing be done ^ tte 
contrary, it shall be void in laW| &o/' And («iiith 
the statute of the ^th of £. ^, 4.) '' None jdiall 
be taken by petition, or suggestion .made to the 
King, or his council^ unless it be by indictmenti 
or presentment of good and lawful peo{de of the 
same heighbourhoo4 where such deeds be dunet^ 
&c/* That is to say, by a grand jury. 

All our lives are thus by law trusted to the care 
of oijr grand inquests, that ngne may he put to 
answer lor their lives, unless they indict thetn. If 
a causeless indictment of any man should carelesfly 
pass from them, his guiltless blood, or what pre* 
judice soever the accused should therdl^y su£^^ 
must rest upon them, who by breach of their trust 
were the occasions of it; their fault cannot he 
excused by the prosecution of an attorney^ or Aolit 
citor general, or any other accuser, if it were in 
their power to be more truly informed in the case# 
Whosoever prevents not an evil when he voxj^ 
consents to it. 

Now to oblige these juries to a more conficion* 
tious care, to indict aU that shall appear to th«m 
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eriminals, and to save evety iiinooent» if itiMy 
be^ from imjust vexatton^ and dfuiger, by malice 
and conspiracy, our ancestors afypointed an bath 
to he imposed upon them, irfiioh csAnot be aliwred, 
•^oiCBpt by actor parliament^, ther^ore eT^ryjrratitt 

•following, viz. 

You. 4ludl diligently enquire^ and tnm present- 

$nent make of all such articles, matters and things as 

shall be given yeu in charge : and of oU other mai^ 

ters and things as shall come to your own knowledge^ 

touching Ms present service. The King^s counsel^ 

yourfetkMs\ andyoiur aam^ you shall keep secret-: 

you shall present no person Jor halted ot malice ; 

neither shall you leave my one unpresenied for Jb- 

vaur or ajfiction^ Jhr lave or gain, or any hopes 

ikereqf; but in ail tfungs you shall present ^e truths 

tise whole trUth^ and nothing but the truths to <Ae 

ifest of your knowledge ; so h^lp you God. Tlie te- 

noitr of the oath is plain, saving in these words, 

nil such matters and things as shall be given jfou in 

charge : But whensoever a g^ieral commission of 

Oyer and Temuner is issued, all capital ofieoces 

are always the principal matters iriven in charge to 

the graiid jury, which is enough for the present 

dttcoiarse of Uieir duty : hence then it evidently 

appears, that every Grand Jury is bound to enquire 

ilibgentiiy after the truth of every thing, for which 

they shall indict or present any man : thef are not 

ooly bomMl by the eternal law of loving their 

neighbonr, to be as tender of the life and good 

name of every man as of their own, and therefoi^ 

to take heed to the truth in accusing or indicting 

osky man ; bnk their express oath binds them to be 

diUgent in their enquiries, that is, to receive no 

suggestion of any crime for truth, without examin« 

ing all tbe drcumstanoes about it, tbat fall within 

mir knowledge ; they ouflht to conlider the feat 

iii£QraarB» and enquire as nur aa they ca» into their 
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wrnn ai)d ptetences in their proaecutions ; if revsntfe 
or gain should appear to be their eiids» there ou^^ 
to be the greater su^cton of the truth of tbeil^ 
accusations ; the law intending all indictments to 
be for the benefit of the King and of his people^ as 
appears by the stat of 42 £. 3. 3. Next the iiuy 
are bound to enquire into the matters themseTveSy 
whereof any man is accused, as to the timey place* 
and all other circumstances of the fBuct alledged. 
There have been false infoimers that have sug* 
jested things impossible ; for instance. That thirty 
thousand men in arms were kept iu readiness for 
an exploi^ in a secret place, as if they could have 
been hid in a chamber^ or a cabinet The jui^ 
ought also to enquire after the witnesses, their 
condition and quality, their fame and reputationt 
.their means of subsisteQce, and the occasion 
whereby the facts, whereof they bear witnessy 
came to their knowledge. Sometimes persons of 
debauched lives and low condition, have deposed 
discourses and treasonable councils against persons 
of honour and virtue, so unlikely to come to their 
knowledge, (if such things had been,) that thrir 
pretence of being privy to them was a strong 
evidence that their whole story was false and 
feigned. It is also agreeable unto our ancient law 
and practice, and of great consequence in cases of 
treason or felony, that the jury enquire after the 
time when first the matters deposed came to the 
witnesses knowledge, and whether tbe^ pursued 
the directions of me law in the immediate disco- 
very and pursuit of the traitor or felon* by hue 
ana cry, or otherwise, or how long they concealed 
the same; their testimony being of little or, no 
value, if they have made themselves partakers a£ 
the crime by their voluntary concealment. 

Neither may the Jury lawfully omit to enquire 
concerning the parties accused of their quali^, 
reputation, and the manner of their convecsati<»it 



with many other circumstances; J!Vom whence 
they may be greatly helped to make right infer^ 
ences of the falsehood or truth of the crimes 
whereof any man shall be accused* The jury 
oug^t to be ignorant of nothing whereof ihey cair 
enquire, or be informed, that may in their under^ 
standings enable them to make a true present* 
ment or indictment of the matters* before f hem. 

When a grand jury is swonr to* enmiire dili^ 
gently after all treasons, &c. ^tis natural and ne* 
ceasary to their business to think of whom they 
ahoald enquire; and 'ds plainly and easily resolved, 
that they ought to enquire or evefy man that can 
or will inform them ; and if any kind of treason 
be suggested to them, to have been done by any 
man, or number of men, their duty is the same in 
thai particular, as it was in the general ; that is, 
to seek diligently to find the truth, ^is certainly 
inconsistent with their oaths to shut their ears 
against any lawful man that can tell them any thing 
relating unto a crime in question before themr no* 
man will believe, nor can they themsdves thinft 
that they desire to find and present the truth of a 
fact^ if they shall refuse to hear any man who 
rtiall pretend such knowledge of it, or such mate^ 
rial arcumstances, as may be useful to discover it; 
whether that which shall be said by the pretenders 
will answer the juries' expectations, must rest in 
their judgments, when they have heard them. It 
seems, therefore, from the w<mls of the oath, that 
there is no bound or limit set (save their own un* 
derstanding or conscience) to restrain them to any 
number or sort of persons of whom they are bound 
to enquire: they ought first and prmcipally to 
enquire of one another mutually, what knowledge 
eacn of them hath of any matters in question 
before them : the law presumes that some, at least, 
of 80 many sufBdent men of a county, must know 
or have heard of tSi notable thinn done there 
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sigaiost the public peace ; far that end thfo jutidm/ 
are by the law to be of the neighbQurhood to the 
]]dace where the crimen are committed. If (ha 
parties, and the facts whereof they are accusMi^. 
be known to the jury, or any of them, their own 
knowledge will supply the room of many wit*: 
nesses. Next, they ought to enquire of all sucdi 
witnesses a^ the prosecutors will produce against 
the accused ;^ they are bound to examine all fully 
and pr^d^ntly to the best of their skill; every 
juryrman oiiffht to ask siich questions (by thefore^ 
man at least} a^ he thinks neoessary to resolve any 
douj^t that mfty aris^ in him^ either about the fkcU 
Of the witness^, or oth^rwiae ; if the jury be tbe» 
dpuVtfMl> they ought t<> receive ail 9ueh forther 
testigKHiy 4s sh^U be o^red tl]iem> and to; send far 
svch g$ any of them dpi think able, to. give teati^ 
mpn^r in the^ case ddpending! . 

If it be fisked how, or in what n^anner the juriea^ 
shall ^nqniT^. the answer is readyf—^ According to 
the best of their understandings, lliey only, not 
the judgesi, are sworn to se^HHsh dil^ently to fiDd . 
cfut all treasons, &c. within th^ Qbarge, and they 
VOV^ and. ought to use their own discretion in the: 
way and. manner of their cnqui^; no ^lireetkns 
can legally be imposed, uppn. them by any court 
Of judges. An hPQest jury vrill thankfully ac^ 
cept good adv^Q^ ^Pi^ judgeai, as they are assist** - 
afiits ; but they we l^u^d by. their oaths to pwBK! 
s^Sit the truth, the whole truth, and nothing but 
tb$. )truth^ to the best of th^k own, pot the judgea% . 
kpAVtedge: neitbpr can they, without breach of. 
tl^toath^ r^HgQ th^r <)pnsflienGf^ or, blindly. sub-- 
n^j^ t^. Uie diptftt^ pf pthere ; aipd.thigrefqre ouflbt : 
t« JTM^ve or r^ept suf^ advjice^^ ai they judg»* 
t%ieffl,«pfld«rM. 

I| thfi jwiy suspect,.* ccwdbuwitipft pf wjtnesaea 
againijt 9»yfnwrA lifo, (fv^ich perh«|i9 Hm judges^ 
dp npt d^ofrnj wd think it i^dlid to examine . 
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them privately and separately, the discretion of 
the juries, in such a case is their only best and 
lawful guide, though the example of all ages and 
Gountrieis, in exiainining suspected witnesses pri- 
vately and separately, may be a good direction to 
them. "* • 

Nothing can be more plain and express than the 
words of the oath are to Uiis purpose. The jurors 
need ROt search the law-books, nor tumble over 
heaps of old records for the explanation of them. 
Our greatest lawyers may from hence learn more 
certainly our ancient law m this case, than from all 
the books in their studies. The language wherein 
this oath is penned f s known and understood by 
every man, and the words in it have the same sig- 
nification, as they have wheresoever else they are 
used. The judges (without assuming to them- 
selves a legislative power) cannot put a new sense 
upon them, other tnan according to their genuine, 
common meaning. They cannot, magisterially, im- 
pose their opinions upon the jury^ and make Uiem 
nmake tibe direct words of their oath, to pursue 
their glosses. The grand inquest are bound to 
obsenre alike strictly every part of their oath, and 
to use all just and proper ways which^ may enable 
them fully to perform it; otherwise it were to 
say, that after men had sworn to inquire diligently 
after the truth, according to the best of their 
knowledge, they were bound to forsake all the 
natural and proper means which their understand- 
ings suffgest for the discovery of it, if it be com- 
mandedby the judges* And, therefore, if they 
are jealous of a combination of the witnesses^ or 
that corruption and subornation hath been made 
use of th^ cannot be restrained from asking aU 
such questions as may conduce to the sifting out 
of the truth, nor from examining the witnesses 
privately and separately; lest (as Fortescue* says) 

* Fort. D. Laud. Leg. Ang. cap. 26. 

C 
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the saying of one should provoke or instruct oUt^B 
to say the like. 

Nor are the jury tied up to ipwfx^ only of smfk 
crimes as the judges shall tbin( fi^ ^ giv^ tb^Oi 
directly in charge* much less of such bi^s 90!;^ w 
shdl be offered to them ; biit their inquiry Qugbik 
to extend to all other nu^tkrs. and ^^nSi^» "wlwih sfifltt 
come to their knowledge ^tu;hfj^ tife presffU, sef!pifif^ 
If they have ground to ampj^ci i^tj^y, aqcijiBa^ji, 
before them proceeds from a. cpnspira^yt, tfaiey m^ 
obliged by their oaths to tura ui$ mq^fky^ that 
wav^ and if they find cau,s^ not only to j^eject ^e 
bills offered upoQ sucb testimonies but to iOfUot 
such witnesses^ and all. the abi^ttp^ of thiOr viUanQ^ 

They are carefully, to escamme what s^ct; of men« 
the witnesses are ; tor 'tis a rule in a)l lawfi^ . ttiftt 
iyrpes d tribunalibus arcentur^ vil^ pferapns otfgbt 
to oe rejected hy courta of juatjicer, 9uch yfiifmw^ 
would destroy justice ihs^tead of p^oqaptjb)g it* 
And the Grand Jury are to take care o^adouttjuig 
such : they may, and ought, (if they have no C9i>. 
tain knowledge of thiem)^ to asl^ the wl^wsseft 
themselves of their condition, an^ w^y of livttig» 
and all other questions which migr b^st iqiprmi 
them what sort of mei) they are. 'lis. truc^. it 
may be lawful for the witnessc;^ in mapy caseOi io 
refuse to give answer to some.dfin^fi.n4s whiqU tbe 
jury may make; as where it would b^^to sk^qusq 
themselves of crimes : but yet, th^fe v^ry reftt93l9 
or avoiding to give direct answers, may bg of.greai 
use to the junr, whose only business is^tQ find out. 
the truth, and who will be, in a good me^xuffd^ 
enabled to judge of the creoit of such lYitliesges as, 
dare not clear themselves of crinfies which Qomffion. 
fame^ or the knowledge of some of th^ gpmdi 
inquest has charged them with. 

If the witnesses which come before \h^ smnd 
jury upon an indictment for trea^pn, should dis- 
cover, upon their examination,, that they concealed 
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ft « long tkne wkhout jast impedinehty the pre- 
asiAptton of law will be strong agnnst tfaem^ that 
no femae of honesty or theiir doty bronght ibein at 
last to reveri it. 

It.appeaife by Bracton/ tiiat ancient writer of 
e*r hmB, tluft in xBases df treason, the iuries were 
ia Vm days Advised (as now they ought) to be so 
Bhfete in fileir inquiry wi(3iin what time the wit- 
nesses discovered the treason after k came to their 
fara^dge, diat if It were not evident that diey 
jreveafed it ifldth as much expedition as it was weU 
Possible for tiiem> they were not by law to be 
miurd as witnesses : it was scarce permitted them 
t^teith he) to took back in their going } such ought 
to be tbnr speed to make known the treason. O 
tf in any ease diey be otherwise openly fla^tiou^ 
though ibey be not legal^ infamous, or if diey 
•are nien of desperate fortunes, so that llie tempta- 
tion of wainft is manifestly strong upon them, and 
tb^ restraint of conscience can be supposed to be 
little or adbe at all; whatever they say is, at least, 
to be heard with extraordinary caution, if not 
totally rejected. In Scodand, such a d^ree of 
poverty, that a witness cannot swear himsdf to be 
yk&rtii ten ponnds, is sufficient to lay him aside 
wholly in these high concernments of criminal 
tsafltes : atad in some other kingdoms, to be a lootse 
liver, is iia objection of the same forces against any 
prpd ti c e d for witnesses-t 

And for the better discovery of the tinth of any 
£tet in qaestion, the credit or the il^itnesses, and 
thtj value of the testimonies, it is the duty of the 
gfaiid inquest to be well informed concerning tUe 
portiea ilidicted ; of their usual residence, their 



* Brad L. 3. c. 3. Noo morari debet, ice nee debet iid 
atiqUA nti^tiA, qQamvis urgentiJBsima, se couvertere, quia vix 
peithitmA ei qiiod retrb aspitiat. Sec. Si poet intervaUola 
accasare ?eUt, non erit de Jure audiendns. 

t S. G. Mackensy, Cnm. Law, lib. 2S. 3. 
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estates, and manner of living ; their companions 
and friends with whom they are accustomed to 
converse; such knowledge being necessary io 
make a good iudgment upon most accusations $ 
but most of all in suspiaons, or indictments of 
secret treasons, or treasonable words, where the 
accusers can be of no credit, if it be altogether 
incredible that such things as they testify fliiould 
come to their knowledge. 

Sometimes the qusmty of the accused person 
may set him at such a distance from the witnesses, 
that he cannot be supposed to have conversed with 
them familiarly, if ni& wisdom and conduct has 
been always such, that it is not credible he would 
trust men so inconsiderable, or mere strangers to 
him, and such as are wholly incapable to assist in 
the desiffn which they pretend to discover. 

Can we grand inquest believe such testimony 
to be of any value? or can they avoid suspecting 
malice, combination, and subornation in such a 
case ? or can they shew themselves to be just, and 
conscientious in meir dut^, if they do not suroend 
their verdict until further inquiry, and write Igno-^ 
ramus upon the bill? 

It is undoubtedly law which we find reported in 
Stfles, that '* though there be witnesses wlio prove 
the bill, yet the grand inquest is not bound to 
find it, if they see cause to the contrary/'* 

Now, to make their inquiry more instrumental 
and advantageous to the execution of justice, they 
are enjoined by their oath to keep secret the 
king's counsel, titeir JbUows, and thdr awn. Per- 
haps 'tis not sufficiently understood or considered, 
what duty is enjoined to every man of a grand 
inquest by this clause of their oath, being seldom 
(if^ ever) explained to them in the general charge 
of the judges at sessions or assizes: but it is 

Stiles, Report 11. 
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neceBsaiy that they should apprehend what counsel 
of the King is trusted with them> Certainly there 
is, or ought to be» much more of it communicated 
to them, than is commonly thought, and in things 
of the greatest consequence. To ibem ou^t to 
be committed in the several counties where any 
prosecutions are begun, the first informations and 
suspicions of all treasons, murders^ felonies, con- 
spiracies and other crimes, which may subvert the 
government, endanger or hurt the king, or de- 
stroy the lives or estates of the innocent people, 
or any way disquiet or disturb the common peace. 
Our law intends the counsels- of the king to be 
continually upon the protection and seciirity of 
the people, and prevention of all their misdiiefa 
and dangers by wicked, lawless, and injurious inen. 
And in order thereunto to be advising hoW to 
right his wronged subjects ingeneral; if th0 pttbiic 
siSety be hazarded by treasons of any kind'; or 
their relations snatched from them by murderers, 
or any way destroyed by malicious conspirators in 
form qf km ; or their estates taken away by rob*> 
bery and thieves, or the peace broken. And for 
these ends to bring to exemplary justice all ofiend- 
ers, to deter others from Uie like wickedness. And 
until these counsels of the king come to the grand 
jury, he can bring no such criminals to judgment^ 
or to answer to the accusations and suggestions 
against them. Hence it becomes unavoidably 
necessary to reveal to the grand juries all that 
hath been discovered to the king or any of his 
ministers, judges or justices, concerning any trea- 
sonsj or other offences, whereof any man is ac- 
cused. And where suspicion hath caused any to 
be imprisoned^ all the grounds of their suspicions ' 
ought to be opened, concerning the principals and 
the accessories, as well before as after the fact, all 
the circumstances and presumptions that may in- 
duce a belief of tl^r guilt, and all notices what* 
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Mever» which may enable the jury to make atnore 
^KACt and effectiial m^uiry^ and to present the 
whole troth* T^^^ themteives will not only be 
pfifenders ugBinit God, by teaaon ef their oath^ 
but tabgeot M> leg^ piuishmenta^ i£ they ktK>#^ 
io|^y coneeal any criminals, tad Idave then un» 
presented ( add none can be infaooent who ahaO 
conceal froei thetei any thing that ftiay^ hcSp and 
aasiat them in their duty. 

The first Hotibes of crimes or isntpicioos tl£ the 
diminab by whomsoever brought m, and the in* 
tentions of searchiag; them out» and proaeeating 
them leigally» ate eidled the Kii^^a Ukunsel, bl> 
cauee the principal eare of executing justi'ce » 
entmsted to him, and they are to be proiecnted it 
Im 8uit» and in his name ; and suen proceedfa^ 
mre called Fleas of the Grown. Froiti hence miy 
be easily concluded^ that the king;*s counsel which 
by the oath of the grand iii(|ue8t is to be kept 
aecreti includeth aH the persons offered to theila fo 
be indicted, and all the AMJti&cs brought in evi- 
dence before iiiem, all circuknstances whatsoever 
whereof they are informed, which may any way 
conduce to me discovery of ounces { all intimt^ 
tions given them of abettors and encouriigers of 
treasons^ felonies^ or perjuries and conspirabi^ or 
pf the receivei«| harbourers, nourishers, and co»- 
coalers of such criminals* 

Likewise the oath which enjdns the counsel of 
ihetr fellows, and their own, to be kept, implies 
that they shall not reveal any of their persbnall 
knowledge concerning offences and cfflfenders ; iier 
their intentions to indict any man thereupon ; mx 
any of the prc^>06al8 and advices amongst them of 
ways to inquire into the truth of any matter befor6 
them, either about the crimes themselves, ot the 
accusers and witnesses^ or the party accused^ nor 
the debates thereupon amongst themselves, nor tibe 
diversity of opinions in any case before them. 
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Certainly this duty of secrecy concemiDg the 
king's counsel was imposed upon the grand inquest 
wilA great reason, in order to the public good. It 
was intended that they should have all the advan- 
tages which the several cases will affi>rd, to make 
^fectual ini|ukries after criminals^ to offer them to 
justice. If packa of thieves^ private, murderer^ 
secret traitor^ or conspirmtors and suborners^ can 
ffet intellicrenoe of all that is known- of their villa*- 
mes» all the parties concerned may consult toffether^ 
how to hide their crimes^ and movent such nirther 
inquiiies as can be made after mem; they way form* 
sham stocies by agfieement, that may have appear- 
ance of truth to. mislead and delude-tiie jury ift 
their examination, and avoid cpntradiK^tig each 
Other ; they may remove or conceal all such things 
as, might occasion a fuller disoovery^of theirorimesy 
or become circumstantial evidences against? any oi^ 
their associates, if one or more of then) be known 
or taken,, or* is to be indicted* There hath been- 
coi^ederates in high crimes, who have secured* 
themselves^ from tfae^ justice done upon some <^ 
their compaMons, Ir^ tfa^ confident apnearanee 
and denial, of the iact, having been emboldened* 
therein! from their knowledge of all the grounds* 
of suspicion, and all the witnesses examined about 
them, and the ipatter of their testanoqies. It is^ 
too . well known what helps of discovering the 
whole Popish plot were lost, through the wanted? 
keeping secret the king's counsel thereiui before 
the matter was brought oitber to the paiiiament^ 
or to any gran4 inquest j and thereby they* were 
disabled for the efii^^tual execution of their offiises 
and^ cbuld^ never search into the bowels of that- 
dangerous treason in any county* But our law, 
having placed this ffreat trust of inquiry in the 
prudence and^ fkithRilness of the grand inquest, 
was careful that they might not dis.'Ude themselvea. 
for their own trusty by the indiscretion or worser 
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fault of any o£ their own number, in revealing^ the 
king's counsel or their own. 

And as it was intended hereby to preserve unto 
them all reasonable helps for their bringing to light 
the hidden mischiefs that might disturb the com- 
mon peace ; so it was necessary to prevent the 
flight of criminak ; if the evidence against one, 
that is accused should be publicly known, whether 
it should be sufficient for an indictment of him, 
and how far it extends to others ; his confederates 
and accomplices might easily have notice of their 
danger, ana take opportunity to escape from justice* 

Yet the reason will be still more manifest for 
keeping secret the accusaticms and the evidence 
by the grand inquest, if it be well considered, 
how useful and necessary it is for discovering 
truth in the examinations of witnesses in many, 
if not in most cases, that ma^ come before them ; 
when if by this privacy witnesses may be .ex- 
amined in such manner and order, as prudence 
and occasion direct ; and no. one of them be suf- 
fered to know who hath been examined before him, 
nor what questions have been asked him, nor what 
answers he hath given, it may probably be found 
out whether a witness hath been biassed in his tes- 
timony by malice or revenge^ or the fear or favour 
of men in power, or the love or hopes of lucre and 
ffain in present or future, or promise of impunity 
roD some enormous crime. 

The simplicity of truth in a witness may appear 
by the natural plainness, easiness, and directness 
of his answers to whatsoever is propounded to* 
him, by the equality of his temper, and suitableness 
of his answers to questions of several kinds, and 
perhaps to some that may be asked for trial sake 
only of his uprightness in other matters. And the 
falseness, malice, or 31 design of anotlier, may be 
justly suspected from his studiousness and difficulty 
in answering ; his artifice and cunning in what he 
relateSj not agreeable to his way of breeding and 
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parts ; his reserved, indirect, and evasive replies to 
easj questions ; his pretences of doubtfulness, and 
^ant of remembering things of such short dates, or 
such notoriety, that it is not credible he could be 
ignorant or K>rgetful of them. In this manner 
the truth may be evidenced to the satisfaction of 
the jurors' consciences, by the very demeanor of 
the witnesses in their private examinations, iuaa- 
much as the greatest certainty doth often arise 
from the careful observation and comparing of 
such minute matters ; pf which a distinct account 
is not possible to be given to a court : and for that 
reason (among others) the juries are made the only 
abflolute judges of their Evidence. 

Yet further, their private examination may dis- 
cov^ truth out of some disagreement of the wit- 
Jiesses, when separately interrogated, and every of 
the grand inquest ask them questions for his own 
satisfaction, about the matters which have come to 
Jm particular knowledge, and this freely without 
. wsre or controul of judges, or distrust of his own 
parts^ or fear. to be checked for asking impertinent 
questions. 

Cooapiracies against the lives of the innocent in 
. a form of juatice, have been frequently detected by 
such secret and separate examination of witnesses. 
The story oiSmarmah is famous ; that two of their 
elders ,and judges of great credit and authority, 
teftjfied in tne open assembly a malicious invention 
. Against her, with all the solemnity used in capital 
cases, and sentences of death passed upon her, and 
was ready to be executed, had not wise Daniel 
cried oiit in her bdbalf: Are ye ^ such fools, O 
Israelites, that without examination, or knowledge of 
the truths }feh»e condemned a daughter of Israel? 
\Retum (said he) again to judgment, and put these 
two oene farjnm anotiier, and I will cjcamine them* 

♦ That the testimony given in the assembly wiihoot sepa- 
-ftfting theivitnewes, and trying the truth by ctrcumstaneet, was 
esteemed no examination, or knowledge of the truth. 

m 

D 
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And being asked separately (tho' in public, the t^ 
timony having been so given before) concerning 
the place of the fact then in question, they had not 
agreed upon that circumstance,, as they had upon 
their story : and so their falshood became maoiiest, 
one saying the adtdtery was committed under a Len^ 
Hsk tree, the other^ it was under a Pine tree : and 
upon that conviction of the false witnesses, the 
whole assembly cried out with a loud voice, and 
praised God. These false witnesses were put to 
death as their law required. 

We have also a late instance of the usefulness of 
private and separate ex»ninations, in the case of 
the Lord Howard, against whom the Attomey- 

{ general prosecuted an accusation of treason, the 
ast Midsummer Term, before the grand inouest 
for Middlesex. Mrs. Fitz Harris, and Teresa Pea- 
cock her maid, swore words of treason against 
him positively, and agreed in every point whilst 
they were together : but by the prudence of the 
inquest, being put asunder, and the mistress asked 
how her maid came to be admitted to the know- 
ledge of such matters ; she had an evasion reacfy, 
pretending her maid to have craftily hearkened 
behind a wainscot door, and so heard the treason. 
But the maid not suspecting what her mistress 
had said, continued her first story, that she heard 
the treason from the Lord Howard himself, and 
was as much trusted by him as her mistress/ By this 
circumstance the falsehood and perjury (whidi 
Mrs. Fitz Harris hath since acknowledged) was 
discovered, and the snare for the life of the injured 
Lord was broken, as is manifest by his liberty 
now obtained by law. 

Witnesses may come prepared, and tell pfeasible 
stories in open court, if^they know from the prose- 
cutor to what they must answer ; and have agreed 
and acquainted each other with the tales they will 
tell ; and have resolved to be careful, that all th«r 
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iBMiswers to crosb interrogatories, may be conforin- 
cdl>le to their first stories ; and if these relate only 
to words spoken at several times in private to 
distinct witnesses, in such a case, evidence, if given 
in open court, may seem to be very strong against 
the person aceused, though there be nothing of 
truth in it. But it such witnesses were privately 
aad seperately examined by the grfcnd inquest, 
as the law requires, and were to answer only such 
quesjtions as wey thought fit, and in such order as 
was best in their judgments, and most natural to 
find out' the truth of the accusation, so that the 
witnesses could not guess what they should be 
asked first, or last, nor one conjecture what the 
other had said, (which they are certain of when 
they know beforehand what the prosecutor will 
ask in court of every of them^ and what they have 
redolved to answer) if the inquest should put them 
out of their road, and then compare all their several 
answers together, they might possibly discern marks 
enough of fiilsehood, to shew that their testimo- 
nies ought not to be depended upon, where life is 
in question. 

By what is now said, the reasonableness of this 
'institution of secrecy may be discerned in respect 
to the discovery of truth, and the protection of the 
innocent from malicious combinations and perju- 
ries* Yet the same secrecy of the king^s counsel 
is no less necessary to reserve the guUty for pu- 
nishment ^ when the evidence against anv party 
accused is not manifisst and full, it may be kept 
without prejudice under secrecy until further in- 
quiry; and if sufficient proof can aflerwards be 
made of the ofience, an indictment may be found 
by a grand inquest, and the party brought to an- 
swer it. But when the examinations are in open 
court, or the king's counsel any other way di-« 
vulged, and the evidence is weak, and less than 
the law requires^ His not prot>able that it will be 
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more or stronger ; and should an indictmetit be 
found, and the party tried by a petit jury, wbilst 
the evidence is riot full, they must and ought to 
acquit him, and then the further prosecution fcft 
the same offence is for ever barred, thougb his 
guilt should afterwards be manifest, and comessed 
by himself. 

From hence may certainly be concluded* that 
secrecy in the examinations arid inquiries of grand 
juries is in all respects for the iiiterest and advan- 
tage of the king. If he be concerned to have 
secret treason, ^slonies, and all other enormities 
brought to light, and that none of the oflfend^rs 
should escape justice ; if the gain of their for- 
feitures be thought his interest, (which God for- 
bid,) then the first notices of all dangerous crimes 
and wicked confederacies ought to be secretly and 
prudently pursued and searched into by the grand 
inquest : the accusers and witnesses ought not to 
publish in a court before a multitude what they pre- 
tend to know in such cases, yntil the di^retion of so 
many honest men of the neighbourhood hath first 
determined, whether their testimony Will amount 
to so good and full evidence that it may be made 
public with safety to the king and people in order 
to justice. Else they are obliged by oath to lock up 
in their own breasts all the circumstances and pre^ 
sumptions of crimes, until they, or such as shsll 
succeed in the same trust, shall have discovered 
(as they believe) evidence enough to oonvin^t the 
accused, and then, and not l>efore, they are to 
accuse the party upon record, by finding the bills, 
(as it's usually called.) But when bills are ofSerei 
without satisfactory evidence, and they neither 
know, nor can learn any more, they ought^ for the 
king's sake, to indorse Ignoramus upon thdilii lest 
his honour and justTxre be stained by causing or 
permitting such prosecution of his people in his 
own name, and at his suit, as shall appear up6n 



29 

their trial and acquittal to have been frivolous, or 
else malicious designs upon their lives and for- 
tunes. 

If it should be said, that whatsoever reasons 
there are for this oath of secrecy ; yet it cannot 
deprive the king of the benefit of having the 
evidence made public, if he desires it ; and that 
the grand jury do not break their oaths, when the 
king,^ or the prosecutor for him, will have it sow 
^Tis not hard to shew, that such notions have no 
foundation in law or reason^ and seem to come 
from men who have not well studied the first 
principles of the English government, or of true 
religion* 

Whosoever hath learnt that the kings of Eng- 
land were ordained for the good government of 
the kingdom, in the execution of the laws, must 
needs know, that the King cannot lawfidly seek 
any other benefit in judicial proceedings, than that 
common right and justice be done to the people 
according to their laws and customs. Their safetv 
and prosperity are to be the objects of his conti- 
nual care and study, that being the highest con- 
cern. The greatness and honour of a prince con- 
sists in the virtue, multitude, wealth, and prowess 
of his people ; and his greatest glory is, by the ex- 
cellency of his government, so to have encouraged 
virtue and piety, that few or no criminals are to 
be found in his dominions. Those who have made 
this their principal aim, have, in some places^ so 
well succeeded, as to introduce such a discipline 
and rectitude of manners, as rendered every man 
a law unto himself* As it is reported in the his- 
tory of Peru;* that though the laws were so severe 
as to make v^ small crimes capital, yet it often 
fell out, that not one tnan was put to death in a 
year, within the whole compass of that vast em- 
pire. 

* G«r. lie la Xtg, Hist, de los Ineas. 
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The king's only benefit in finding out and pu- 
nishing offenders by courts of justice, are the pre- 
servation and support of the government, the pro- 
tection of the innocent, revenging their wrongs, 
and preventing further mischiei^ by the terrors of 
exemplary punishments. 

The king is the head of justice in the esteem of 
our laws, and the whole kingdom is to expect 
right to be done them in his several courts insti- 
tuted by law for that purpose. Therefore writs 
issue out in his name in all cases where relieff is 
sought by the subject ; and the wrongs done to 
the lives or limbs of the people, are said to be 
done against tlie peace of the king, his crown, and 
dignity ; reckoning it a dishonour to him and his 
government^ that subjects should not, whilst they 
live within the law, enjoy peace and security. It 
ought to be taken for a scandal upon the king, 
when he is represented in a court of justice as if 
he were partially concerned, or rather inclined to 
desire that a party accused should be found guilty^ 
than that he should be declared innocent, ifhe be 
so in truth. Doubtless, the king ought to wishj 
in all enquiries made after treason, felonies, &c. 
that there were none to be found in his kingdom ; 
and that whosoever is accused, mi^t be able to 
answer so well and truly for himself, as to shew 
the accusation to be erroneous or false, and to be 
acquitted of it. Something of this appears in the 
common custom of Englsmd, that the clerks of 
the king's courts of justice, when any man hath 
pleaded Not Guilty to an indictment, prays forth- 
with that .God would send him a good deliver- 
ance. 

The destruction of every criminal is a loss to 
a prince, and ought to be grievous to him, in the 
common regard of humanity, and the more parti- 
cular relation of his office, and the name of father. 
The king's interest and honour is more concerned 
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in the protection of the innocent, than in the pu- 
nishment of the guilty. This maxim can never 
run them into excesses; for it hath ever been 
looked upon as a mark of great ivisdom and virtue, 
in some princes and states, upon several occasions, 
to destroy all evidence against delinquents ; and 
nothing is more usual than to compose the most 
dangerous distempers of nations by acts of general 
amnesty, which were utterly unjust, if it were as 
great a crime to sufier the guilty to escape, as to 
destroy the innocent We do not only find those 
princes represented in history under odious cha- 
racters who have basely murdered the innocent, 
but such as by their spies and informers were too 
inquisitive after the guilty; whereas none was ever 
blamed for clemency, or for being loo gentle in- 
terpreters of the laws. Though Trajan was an 
exceUent prince, endowed with all heroical virtues, 
yet the most eloquent writers, and his best friends^ 
found nothing more to be praised in his govern- 
ment, than mat in his time, all men might think 
what they pleased, and every man speak what he 
thought; and he had no better way of distinguish- 
ing himself from his wicked predecessors, than by 
hanging up the spies and mformers whom they 
had employed for the discovery of crimes.* But 
if the punishment of offenders were as universally 
necessary as the protection of the innocent, he 
were as much to be abhorred as Nero; and that 
clemency which is so highly praised, were to be 
looked upon as the worst of vices ; and those who 
have hitherto been taken for the best of princes, 
were altogether as detestable as the worst. 

Moreover, all humane laws were ordained for 
the preservation of the innocent, and for their 
sakes only are punishments inflicted ; that those of 
our country do solely regard this, was well under- 

* Tacit, lib. 1. Hist. 
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stood by Fortesque,t who saith, Indeed^ I could 
rather wish twenty evU-doers to escape death ikrough 
pitjff than one man to be unjustly condemned. Such 
blood hath cried to Heaven for vengeance against 
fandties and kingdoms^ and their utter destruction 
bath ensued. J[f a criminal should be acquitted by 
too great lenity^ caution^ or othermse, he may be 
reserved Jar future justice Jrom man or God, if he 
doth not repent; but 'tis impossible that satis/action 
or reparation should be made for innocent blood, shed 
in the forms of justice. 

Without all question, the king's only just in- 
terest in the evidence given against the party 
accused, and in the manner of taking it, is to have 
the truth made manifest, that justice may there- 
upon be done impartially : and if accusations may 
be first examined in secret more strictly and ex- 
iicdy, to prevent fraud and perjury, than is pos- 
sible to be done in open court, (as hath before 
appeared) then 'tis for the king's benefit to have 
it so. And nothing done in or by a court, about 
the trial of *t}ie accused, is for the king, (in the 
sense of our law) unless it some way conduce to 
justice in the case. The witnesses which the pro- 
secutor brings, are no further for the king, than 
they tell the truth, and the whole truth, impar- 
tially: and by whomsoever any others may be 
called, upon the inquiry, or the* trials to be ex- 
amined, if they sincerely deliver the truth of the 
matters in question, they are therein the king's 
witnesses, though the accused be acquitted by 
reason of their testimonies. If such as are offered 
by the Attorney-general, to prove treason against 
any man, shall be found to swear falsely, mali- 
ciously, or for reward or promises, though they 
depose positively facts of^ treason against the 
accused, yet they are truly and properly witnesses 

t Fort, de Land. Leg. Ang. cb. 27. 
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against the king, by endeavouring to prevent jus« 
tice, and destroy his subjects. Their malice and 
viJJany being eonfessed or proved, the king's 
attorney ought (ex officio) to prosecute them in 
the king's name, and at his suit, for their offences 
against him in such depositions pretended to have 
been for him : and the legal form of the indict- 
ment ought to be for their swearing falsely and 
inaliciously against the peace of the king, his 
crown, and dignity. The prosecutors themselves, 
notwidistanding their big words, and assuming to 
themselves, to be for the king, if their prosecution 
shall be proved to be malicious, or by conspiracy . 
against the life or fortune of the accused, they are 
ther^ia against the king, and ought to. be indicted 
at (he king's suit for . ^uch prosecutions done 
against Jbis crqwn and dignity. And if an Attor- 
ney-geaeral shoqld be found,* knowingly, guilty of 
abetting suqh a conspiracy, his office could not 
excuse or legally exempt him from suffering the 
villanous judgment, to Uie destruction of him and 
his family. 'Tis esteemed, in the law, one of the 
ipost odious offences against the king, to attempt, 
in. his name, to destroy the innocent, for whose 
. protection hp himself was ordained. Queen £li-. 
zabeth had the true sense of our law, when the 
Lord Burleigh, upon Sir Edward Coke, her thea 
Attorney's, coming into her presence, told her, 
" This is he who prosecutes proDominaReginay for 
our Lady the Queen;" and she said she would have 
the form of the records altered ; for it should be 
Attomatus-generalis qui pro Domina veritate €equi- 
tffTi^^^' the Attorney-general who prosecutes for our. 
Lady the truth."* Whoever is trusted in that em- 
ployment, dishonours his master and office if he 
giyes occasion to the subjects to believe thi»t hift 
lOfUiter qeeks other profits or advantages. by accu- 

* Co. lost. 3r4 part, p. 79. 
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Sfttions than the commmi peace and welfare : fiief 
ought not to excite a jealousy in any of thefa" 
minds, that confiscations of estates are desigiied or 
desired by any of the king's ministers : who8€>ever 
makes such advantages to the crown their priti-^ 
cipal aim in accusing, are either robbers and mur- 
derers, (in the Scripture, sense) in seeking inno- 
cent blood for gain ; or in the mildest construc- 
tion, (supposing the accusation to be on good 
grounds,) they shew themselves to be of corrupt 
minds^ and a scandal to their master, and the g€K- 
vemment. Profit or loss of that kind ought to 
have no place in judicial proceedings against sus- 
pected criminals, but truth is only to be regarded; 
and for this reason the judgments given in courts 
of human institution, are, in Scripture, called^ the 
judgments of God, who is the God of truth. 

Yet further, if any benefit to the king ooilild be 
imagined by making the evidence to tibe grand 
JU17 public, it could not come in competition with 
the law expressed in their oath ; which by Constant 
uninterrupted usage, for so many ages, bath ob* 
t^ned the force of law. Bracton and Britton, in 
their several generations, bear witness^ that it was 
then practised ; and greater proof of it needs ndt 
be sought, than the disputes that appear by the 
law books to have been amongst the ancient law- 
yers, whether it was treason ot felony for a grand 
jury to discover, either who was indicted, or what 
evidence was given them. The trust of the gfand 
juries was thought so sacred in diose ages, and 
their secrecy of so great ccmcern to the kingdom, 
that whosoever should break their oath tberdbo, 
was by all thought worthy to cUe; mfy sone 
would hav€ them sulfer as traitors, others as fdbai* 
And at tlu« day it is held to be a high mu^iikm^ 
punishable by nne and impovetishment»^ Theliwv 

* Co, Inttit 8fd part, p. 107. RsHb Inditt 771. 
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^Asen, liavio^ appointed the evidence to be given 
to gi^aod Jones in secret, the king cannot d68i3*e to 
liave it mad^ public. *^ He can do no wrong/' saith 
^€ oid maxim ; that is, he can do nothing against 
>the law ; nor is any thing to be judged for his 
benefit that is not warranted by law: his will, 
^XMQhnands, and desiites, are therein no otherwise 
U> hi' known. He cannot change the legal me- 
thod or manner of inquiring by juries, nor vary in 
aay particular ease from the customary and general 
€onos of judicial proceedings: he can neither 
abridge nor enlarge the power of juries, no more 
thatt he can lessen the legal power of the sherifl^ 
^or judges; or by special direction order the one 
how they shall execute writs, and the other how 
th^y shalt give judgments, though these made by 
himsetf. 

'Tis oriminisd^ no doubt, for any to say, that the 
king desires a court of justice, or a jury, to vary 
tnat the direction of the law; and they ought not 
to be Mieved therein. If letters, writs, or other 
eommands, should come to the judlges for that pur- 
fo§e, ibey are bound by th^r oaths not to regard 
thenif but to hold them for null ; the statutes of 
S E« 3« §. and 30 EX d. 1. are express, that if any 
wflitr or commandments come to the justices in 
dfatorba&ce df the law» or the execution of this 
aiilD^ ot oS right to die parties, tbey shall procd^ 
an tf no suon letters, writs, or commands w^re 
edraie to dhem : and the substance of Ihese and 
other statutes is inserted in the oath taken by 
every judge ; and if they be under the most so- 
lemn juid sacred tie in the execution of justice, to 
hold for nothing, or none, the commands of the 
kin|; under the great seal, surely the word or 
deaiffe of asi Attorney-general^ in the like case, 
ought to be less than nothing. 

BetideSy thw are strangely mistaken, who think 
the king can have an interest different from, or 
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contrary unto that of the kingdom, in the prose- 
cution of accused persons : his concernments are 
involved in those of his people ; and he can have 
none distinct from them. He is the head of the 
body politic ; and thd legal course of doing jus- 
tice, is like the orderly circalation of the blood in 
natural bodies, by >vhich both head and body 
are equally preserved, and both perish by the in- 
terruption of it. 

The king is obliged, to the utmost of his power, 
to maintain the law, and justice in its due course, 
by his coronation oath, and the trust thereby re- 
posed in him. In former ages, he was conjured 
not to take the crown, unless he resolved puno* 
tually to observe it. Bromton and others, speak- 
ing of the coronation of Richard the First; deli- 
vered it thus, that having first taken the oath; 
Deinde indutus manteUo^ ductus est ad altare^ 4* 
coryuratus ab archiepiscopo, Sf prohibitus ex parte 
Deiy ne hunc hanorem sibi assumat, nisi in mente 
habeat tenere Sacramenta 8^ vota qtuB superius fidL 
JEt ipse respondit, se per Dei ausiUum omnia supra- 
dicta observaiurum bona jide* JJeinde cepit caro- 
nam de altariy ^ tradidit earn aithiepiscOpOf qui 
posuit earn super caput Regis^ 8g sic caronatus JSei*, 
ductus est ad sedem suam.^ '^ Afterward, . clothed 
with the royal robe, he is led to the altar, and 
conjured by the archbishop, and forbid in the 
name of God, not to assume that honour, unless he 
intended to keep the oaths and vows he had be- 
fore made ; and he answered. By God's help he 
would faithfully observe all the premises: and then 
"he took the crown from off the altar, and delivered 
it to the archbishop, who put it upon the king's 
head, and the king, thus crowned, is led unto his 
seat/' The violation of which trust cannot but be 
as well a wound unto their consciences, as bring 
great prejudice upon their persons and sdOTairs. 

» 

* Brom. p. 1 159. MaU Paris, p. 153. 
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The common law that exacts this, doth so far 
provide for princes, that having their minds free 
from cares or preserving themselves, they may rest 
assured, that no acts, words, or designs, that may 
bring them into danger, can be concealed from 
the mMy hundreds of men, who by the law are 
appointed in all parts of the kingdom^ watchfully 
to take care of the king ; and are so far concerned 
in his safety, that they can hope no longer to enjoy 
their own Uves and fortunes in peace, than they 
can preserve him, and the good order which 
according to the laws he is to uphold. 

It is the joint interest of king and people, that 
the ancient rules of doing justice be held sacred 
and inviolable ; and they are equally concerned 
in causing strict inquiries to be made into all 
evidences given against suspected or accused per- 
sons, that the truth may be discovered ; and such 
as dare to' disturb the public peace, by breaking 
the laws, may be brought to punishment. And 
the whole course of judicial proceedings in cri* 
minal causes, shews that the people is therein 
equally concerned with the king, whose name is 
used. This is the ground of that distinction which 
Sir Edward Coke makes between the proceedings^ 
in pleas of the crown, and actions for wrongs done 
to the king himself. In pleas of the crown^ or 
other cormnon ojjinces^ nuisances^ S^c. principal^ 
ctmceming others^ or the pubUc, there the king hf 
law must be apprised by indictment^ presentment^ or 
otfier matter of record; but the king may have an 
action for such wrong as is done to himself^ and 
whereof none other can have an action but the king, 
without being apprised by indictment, presentment, 
or otfter matter of record, as a Quare impedit, 
Quare incumbravit, a Writ qf Attaint, of Debt, 
Detinue of Ward, Escheat, Scire fac. pur repealer 
patent, ^cr,"* unto which every man must answer. 

* Co. 3rd lost. p. 136. 
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Bat no man can be brought to answer for public 
crimes at the kin^'i^ suit, otherwi^ than by mdid- 
«eQt of a grand jury. 

'ihe whole course of doing justice upon criaii- 
nals, from the banning of tl^ process unto the 
execution of the sentence, is, and ev^r was, es^ 
teeBHsd to be the kingdom's concernment, as is 
evidenced by the fjiequent complaints made in 
parliament, that capital offenders were pardoned 
to the people's damage and wrongs In the 13 
Rich* 2* it is saidj mat the king, hearing the 
grievous complaints of his commons in parliaqient, 
of l^e outrageous mischie& which happened unto 
the realm, for that treasons, murdent, and nq^ 
of women, be commonly dosie and coDainitte^ 
and the more because charters of pardon bad been 
easily granted in such cases: and thereupon it was 
enacted^ that no pardon for such crimes ^ould be 
granted, unless the same were particukrlv spedU 
ied therein; and i£ a pardon were cHstfwise 
granted for the death of a man, the judges dbould, 
i^withstanding, inquire by a grand jury of the 
nek^boiurhood, concemii^ tiie death of every 
sucn person; and if he were found to basve been 
wilftilly murdered, such charter of pardon to be 
disallowed : Band provisions were made by imposing 
grievous fines upon every person,, aftcordidg to his 
aegr<ee and quality^ or unprisonmrat^ who> should 
presume ta sue to the king fos any {^Mrdons of iIm 
aforesaid crimes ; and that mdk p«irso«is might be 
known ta the whole kingdom, their names were to 
be upon several records* The like had been done 
in many statutes made by several parliaments, as 
in the Ed. 1. 9. the 2 £d. S. 2. the 10 £d. 8. 2. 
and the 14 Ed. S. 15* where it was acknowledged 
by the king in parlisment^ That the oath qfihe 
crwm hath not been kept^^ byrwson of the grant of 
ptaibm cenitatnf' to Ae q^Fe$aid statutes; and en- 
acted, that arty such charter or pardon^ from thence^ 
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Jbr0i granted against the oath of his crown, and the 
said statutes^ ffie same should be holdenjbr none. In 
the 27 Edw. S. 2. it is further provided, for pre- 
venting the people's damage by such pardons. 
That from thmeeforfft, in every charter qf pardon of 
Jehnjfy which shall he granted at any manfs sugges^ 
lion, the said suggestion, and the name qf him that 
maketh the suggesHon, shall be comprised in the same 
charter; and if, after, the same suggestion be, found 
ttnirue, the charter shall be fallowed and holden 
Jbr none: and the Justices be/ore whom such charter 
shall be alleged, shall inquire qfthe same suggestion, 
and that as well qf chcdrters granted before this time, 
as qf charters winch shall he granted in time to come; 
and if they find them untrue, then they shall disallow 
the charter so alleged, and shall moreover do as /A^ 
law demandeA. 

Thus have parliaments from time to time de- 
dared, that the oflfences against the crown are 
agiunst the public welfare, and that kings are 
obHged by their oath and office to cause justice to 
be done upon traitors and felons for the ^ngdom^s 
sake, according to the ancient common law, de- 
clared by Magna Charta in these words: NiM 
negdbtmus, nuTu vendemus, nulli differemus justi- 
Ham.* " We will sell to no man, we will not deny 
or defer to any man either justice or rights* 

And as the public is concerned, mat the due 
and legal methods be observed in the prosecution 
of offenders, so likewise doth the secunty of eveiy 
single man in the nation depend upon it No man 
can assure himself he shall not be accused of the 
highest crimes. Let a man^s innocence and pru« 
dence be what it will, yet his most inoflfensive 
words and actions are Baole to be misconstrued, 
and he may, by subornation and conspiracy, have 
things had to his charge of which he is no ways 

« 9Heii. S.29. 
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guilty. Who can speak or carry himself with that 
circumspection, as not to have his harmless words 
or actions wrested to another sense than he in- 
tended ? Who can be secure from bavii^ a paper 
put into his pockets, or laid in his house, of which 
he shall know nothing till his accusation? History 
affords many examples of the detestable practices 
in this kind of wicked court parasites, among 
which one may suffice for instance, out of Poli- 
bius,* an approved author: — Hermes, a powerful 
favourite under Antiochus the younger, but a man 
noted to be a favourer of liars, was made use of 
against the innocent and brave Epigenes: he had 
long watched to kill him, ^^ for that he found him 
a man of great eloquence and valour, having also 
favour and authority with the king : he had un- 
justly, but unsuccessfully, accused him of treason 
by false glosses put upon his faithful advice given 
to the king in open council ; this not prevailing, 
he by artifice got him put out of his command, 
and to retire from court ; which done, he laid a 
plot against him, with the help and counsel of 
(one of his accomplices) Alexis; and writing letters 
as if they had been sent from Molon, (who was 
then in open rebellion against his prince ior fear^ 
amongst other reasons, of the cruelty and treachery 
of Hermes,) he corrupted one of Alexis's ser- 
vants with great promises, who went to Epigenes, 
to thrust the letters secretly among his other 
writings ; which, when he had done^ Alexis came 
suddenly to Epigenes, demanding of him, if he 
had received any letter from Molon: and when 
he said he had none, the other said, hci was confi- 
dent he should find some ; wherefore entering the 
house to search, he fcHind the letters, and taking 
this occasion, slew him, (lest, if the fact had been 
duly examined, the conspiracy had 'been disco^ 

* Poli'b. lib. 5. 
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vered.) Th^se things happening thus, the king 
thotight he was jusuy dain : in this manner the 
worthy Epigenes ended his days. But this great 
man's designs did not rest here ; for within a while, 
heightened with success, he so arrogantly ahused his 
master's authority, as he grew dangerous to the 
king himself, as well as to those about him ; inso- 
much that Antiochus was forced, for that he hated 
and feared Hermes, to take away his life by stra- 
tagem, thereby to secure himself." By these, and 
a thousand other ways, the most unblemished in- 
nocence may be brought into the greatest danger. 
Since, then, every man is thus easily subject to 
question, and what is one man's case this day, 
may be another man's to-morrow, it is undoubtedly 
every man's concern to see, (as far as in him lies,) 
in every case, that the accused person may have 
the benefit of all such provisions as the law hath 
made for the defence of innocence and reputation. 
Now, to this end, there is nothing so necessary 
as the secret and separate examination of wit- 
nesses ; for though^ perhaps, (as hath been already 
observed) it may be no very difficult thing for 
several persons, who are permitted to discourse 
with each other freely, and to hear, or be told 
wliat each of their fellows had been asked and 
atiswered, to agree in one story, especially if the 
jury may not ask what questions they shall think 
fit for the satisfaction oi their own consciences ; 
but that they shall be so far under the correction 
and censure of the judges, as to have the ques- 
tions which they put, called by them, trifles, im- 
pertinent, and unnt for the witnesses to speak to.; 
yet if they be examined apart, with that due care 
of sifting out all the circumstances whicli the law 
requires, where every man of the jury is at full 
liberty to inquire into any thing for his clearer 
information, and that with what deliberation 
they think fit, and all this be done with that 
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secrecy Mfhich the law commands, it will be almost 
impossible for a man to suffer under a false accu- 
sation. 

Nor has the law been less careful for the repu- 
tation of the subjects of England, than for their 
lives and estates ; and this seems to be one reason 
why, in criminal cases, a man shall not be brought 
to an open legal trial by a petit jury, till the grand 
jury have first found the bul. The law having en- 
trusted the grand inquest in a special manner with 
their good names, they are therefore not only to 
inquire whether the fact that is laid, was done by 
the party accused, but into the circumstances 
thereof too, whether it were done traitorously, fe- 
loniously, or maliciously, &c. according to the man- 
ner charged ; which circumstances are not barely 
matter of form, but do constitute the very essence 
of the crime ; and, lastly, into the credit of the 
witnesses, and that.of Uie party accused; and 
unless they find both the fact proved upon him^ 
and strong presumptions of such aggravating cir- 
cumstaoces attending it, as the law requires in the 
specification of such crime, and are likewise satis- 
fied in the credibility of the witnesses, they ought 
not to expose the subject to an open . trial in the 
face of the county, to a certain loss of his repu- 
tation, and hazard of his life and estate. More- 
over, should this practice of public examination 
Erevail, and the jurors' oath of secrecy continue, 
ow partial and unequal a thing would it be to 
declare that to all the world which will blast a 
man's good name, and religiously conceal what 
they may know tending to his justification. To 
examine witnesses (perhaps suborned^ certainly 
prepared, and have evidence dressed up with all 
the advantages ^that lawyers' wits can give it, of 
th« foulest crimes a man can be guilty of, and this 
given before some thousands against him» and yet 
for the same court to swear those, whom the law 
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of those reasons which have satisfied their con- 
sciences of his innocence; what is this, but an 
artifice of slandering men (it may be) of the most 
unspotted conversation, and of abusing authority, 
not so much to find men guilty, as to make them 
infamous? After this ignominy is fixecf, what 
judgment can the auditors (and from them the 
world) make, but of high probability of guilt in 
theparty accused, and peijury in the jiuy. 

This course, if it should ^be continued, must 
needs be of most dangerous consequence to all 
sorts of men : it will both subject every one with* 
out relief to be defamed, and fright the best and 
roost conscientious men, from serving on grand 
juries, which is a most necessary part of their 
duty* Now since there is, in our government, (as 
in every one that is well constituted there ought 
to be,) great liberty of accusation, that no man 
may be encouraged to do ill through hopes of im- 
punity, if by this means a method be opened, for 
the blasting the most innocent man's honour, and 
deterring the most honest from being his judges, 
what remiuns, but that every man's reputation, 
which is most dear unto such as are good, is held 
precariously, and it will be in the power of great 
men to pervert the laws, and take away whose life 
and estate they please, or at least to fasten impu- 
tations of the most detested crimes upon any, 
whom, for secret reasons they have a mind to de- 
fame. The consequences of which scandal, as 
they are very mischievous to every man, so in a 
trading country in a more especial manner, to aU 
who live by any vocation of that kind. 

The greatest part of trade is driven upon credit, 
most men of any considerable employment, dealing 
for much more than they arc truly worth, and 
every roan's credit depenas as well upon his beha- 
viour to the government he lives under, as upon 
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his private honesty in his transactions between 
man and man : so that the suspicion only of his 
being obnoxious to the government is enough to 
set all his creditors upon his back, and put a stop 
to all his affairs, perhaps to his utter ruin* What 
expedition and violence will they all use to recover 
their debts, when he shall be publicly charged with 
such crimes as forfeit life and estate? Though 
there should not be one word of the accusation 
true, yet they knowing the charge and the seeming 
proofs in the court, and the consequences of it, 
and not being acquainted with the truth, as it ap- 
pears to the jury, self interest will make his credi- 
tors to draw in their effects; which is no more 
than a new contrivance, under colour, of law, of 
undoing honest men. 

If to prevent any of these mischiefs the jury 
should discover their fellows and their own coun- 
sel, as the court by public examination doth^ it 
would not only be a wilful breach of their oath, 
but a betraying of the trust which the law has re- 
posed in them for the security of the subject : for 
to subject the reasons of their verdicts upon bills 
to the censure of the judges, were to divest them- 
selves of the power which the law has given them, 
for most important considerations, without account 
or controul, and to interest those in it, whom the 
law has not in this case trusted ; and so by degrees 
the course of justice in one of the most material 
parts may be changed, and a fundamental security 
of our liberty and property insensibly lost. On the 
other hand, if for fear of being unworthily re- 
proached as ** ignoramtis jurymen, obstinate fellows, 
that obstruct justice, and disserve the king,'' the 
grand jury shall suffer the judges, or the king's 
counsel to prevail with them to indorse billa vera, 
when their consciences are not satisfied in the truth 
of the accusation, they aet directly against their 
oaths, oppress the innocent whom they ought to 
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prot^p.t y ^s far as in them lies, subject their coun- 
^ry, themselves and posterity to arbitrary powers, 
pervert the administration of justice, and over- 
throw the government, which is instituted for the 
obtaining of it, and subsists by iU 

This seems to be the greatest treaaon that can 
b^ committed against the whole kingdom, and 
threatens ruin unto every man in pnvate in it. 
None can b^ safe against authorised malice ; and 
notwithstanding the cave of our ancestors, rapine, 
murder^ and the \voxst of crimes may be advanced 
by the formality of verdicts, if grand juries be over- 
awed^ or not suffered to inquire into the truth, to 
the satisfaction of thek consciences. Every man 
whilst he lives innoqently, dotb, under God, place 
his hopes of secunty in the law, which can give 
no protection, if its due course be so interrupted 
that frauds cannot be discovered^ Witnesses may 
as weU favour offenders, as give fiike testimony 
against the guiltless ; and if they, by hearing what 
each othei: saith, are put into a way of concealing 
their viUainoi^ designs, there can be no legal re- 
venge of the cringes already committed. Others 
by their impupity will be encouraged to do the 
like; and every quiqt minded person will be 
equaJly exposed unto private injuries, and such as 
may be done unto him,, under the coloup of law. 
No man can. promise ui>to himself any security for 
his life or goods; and; they who do not suffer the 
utmost violences in their own persons, may do it in 
their children, friends, and nearest relations, if he 
be deprived of the remedies that the law ordains, 
and forced to depend upon the will of a judge who 
may be (and perhaps we may say too often is) cor- 
rupted, or swayed by his own passions, interests, 
or the impulse of such as are greater than he. 
This mischief is aggravated by a commonly re- 
ceived opinion, that whosoever speaks against an 
accused person is the king's witness, and the worst 
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of men, in their worst designs, do usually shelter 
themselves under that name; whereas he onfy is 
the king^s witness who speaks the truth, wheAer it 
he for or against him that is accused. As the power 
of the king is the power of the law> he can have 
no other intention than that of the law, which is 
to have justice impartially administered ; and as 
he is the father of his people, he cannot but in- 
cline ever to the gentlest side, unless it be possible 
for a father to delight in the destruction, or desire 
to enrich himself by the confiscation of his chil- 
dren's estates. If the most wicked princes have 
had different thoughts, they have been obliged to 
dissemble them. We know of none worse than 
Nero ; but he was so far from acknowledging that 
he desired any man's condemnation, that he looked 
upon the necessity of signing warrants for the ex- 
ecution of malefactors* as a burthen, and rather 
wished he had not learnt to write than to be obliged 
to do it They who by spreading sudh barbarous 
errors would create unto the king an interest dif- 
ferent from that of his people which he is to pre- 
serve, whilst they pretend to serve him in destroy- 
ing of them, they deprive him of his honour and 
dignity ; justice is done in all places in the name 
of the chief magistrate, it being presumed that he 
doth embrace every one of his subjects with equal 
tenderness, until the guilty are by legal proofs dis- 
criminated from the innocent; and amongst us the 
king's name may be used in civil cases as well as 
criminal : but it is as impossible for him rightly to 
desire I should be condemned for killing a man 
whom I have not killed, or a treason that I have 
not committed, as that my land should be unjustly 
taken from me by a judgment in his bench, or I 
should be condemned to pay a debt that I do not 
owe. 

• Sue. Vit. Ncr. Utinam nescirrm Ifttprai. 
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In both cases we sue unto him for justice, and 
demand it as our right. We are all concerned in 
it, publicW and privately, and the king, as well as 
all the officers of justice, are by their several oaths 
obliged in their respective capacities to perform it. 
They are bound to give their assistance to find out 
offenders, and the king's attorney is by his oath 
to prosecute them, if he be required ; and he is 
not only the king's servant in such cases, but the 
nation's; or rather, cannot otherwise serve the 
king than by seeing justice done in the nation. 
Whensoever any man receives an injury in his per- 
son, wife, children, friends, or goods, the king is 
injured, in as much as he is by his office to pre* 
vent such mischief, and ought to be concerned in 
the welfare of every one of his subjects ; but the 
parties to whom the injuries are done are tlie imme- 
diate sufferers, and the prosecution is principally 
made that they may be repaired or revenged, and 
other innocent persons secured by the punishment 
of offenders ; in which the king can be no other* 
wise concerned, than as he is to see his office faith- 
fully performed, and his people protected. The 
king's suit therefore is in the behalf of his people; 
yet the law leaves unto every man a liberty, in case 
of treasons, murders, rapes, robberies, &c. to sue 
in the king's name, and crave his aid, or by way of 
appeal in his own. The same law looks upon fe- 
lons or traitors as public enemies, and by autho- 
rising every one to pursue or apprehend them 
teacheth us that every man in his place ought to 
do it The same act whereby one or a few are 
injured threateneth all; and every man's private 
interest so concurs with that of the public, that all 
depends upon the exact preservation of the method 
prescribed by the law for the impartial inquisition 
after suspected offenders, and most tender care of 
preserving such as are innocent As this cannot 
possibly be efiected without secret and separate 
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examinations, the fbrbidding^ tfcefdnr n/ Ao lelss Cfian 
to change the coiiise ^hieh is* diijoiM^ hf IUl^, 
confirmed by custom^, and gi*<)unded u'piSfr resriscm 
and justice. 

If, on the other side, atiy nfiatti believe that sucli 
as in the king's name prbsecutie suspected dfitm- 
quents ought only to try bote they may bring them 
to be condemned^ he may be pleased to consider 
that all such persons ought, according unto law, 
to produce no witness whom they do not think to 
be true ; no evidence which they do not believe 
good, nor conceal any thing thsit may justify 
the accused. No trick or artifice can be lawfully 
used to deceive a grand jury, or induce them to 
find or reject a biU; otherwise than' a^'they are led 
b^ their own con«cienc^s. All lawyers' were an- 
ciently swomtopiit no deceit upon the courts for 
their client Vsak^ and diere are statutes still in 
fi)rce tO'punish them if they do it ; but there is an 
eternd- obUgstion upon such as are of counsel 
against persons accused of crimes^ not to use such 
arts as may bring the innocent to be condemned; 
and therdiypenr^t that which is not called the 
ji^dgmeiit of maa but of God, because man ren* 
derr it in the stead and by the commandment of 
God; sucb practices exak the jurisdiction of tri- 
bunals^ but infect and poQute them with that inno* 
cent blood, which will be their- overthrow t and 
least of all, can it be called a service to the king, 
since none could %ver stand against the cry of it* 
Thisis necessarily implied in the Attorney-general's 
oeth^ to serve the king in his kingiy offid^^ wherei^' 
the law presumes' he can do no wrong: but the ^ 
greatest of all wrongs, and that which hath been 
most destructive unto throned, is by fraud to cir- 
cumvent and destroy the innocent : this is to turn 
a;ilegal king into a Nimrod, a hunter of men. 
ThtB is not to act the part of a father or a shep- 
herd, who is ready to lay down ' his life for his 
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sheep, but such as the Psahnist complains af^ 
who eat up the people as if they eat bread. Jeze- 
bel did perhaps applaud her own wit, and think 
she had done a great service lO the king, by find- 
ing out men of Belial, judges and witnesses to 
bring Naboth to be stoned ; but that unregarded 
blood was a canker, or the plague of leprosy in his 
throne and family, which could not be cured but 
by its overthrow and extinction. But if the Attor- 
ney-general cannot serve the king by abusing 
juries and subverting the innocent, he can as little 
gain an advantage to himself by falsifying his oath, 
by the true meaning whereof he is to prosecute 
justice impartially; and the Eternal Divine law 
would annul any oath or promise that he should 
have taken to the contrary, even though his office 
had obliged him unto it. 

The like obligation lies upon jurors, not to suf- 
fer themselves to be deluded^ or persuaded that 
the judges, king's counsel, or any others can dis- 
pense with that oath, or any part of it, which they 
have taken before God unto the whole nation; 
nor to think that they can swerve from the rules 
set by the law without a damnable breach of it. 
The power of relating, or dissolving conscientious 
obligations acknowledged in the Pope, makes a 
great part of the Roman superstition ; and that 
grand impostor could never corrupt kingdoms and 
nations to their destruction and the establishment 
of his tyranny, until he had brought them to be- 
lieve he could dispense with oaths taken by kings 
unto their subjects, and by subjects to their kings ; 
nor impose so extravagant an error upon either, 
until he had persuaded them he was in the place 
of God. It is hard to say how the judges or king's 
counsel can have the same power, imless it be 
upon the same title; but we may be sure they 
may as wdl dispense with the whole oath as any 
part of it, and can have no pretence unto either, 

6 
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nnFess they have the keys of heaven and hell h» 
tdieir keeping. It is in vaiii to say, the ki^g^ ma^ 
any other man, may remit the oath taken unto and* 
for himself; he is not a party for himself but in 
the behalf of his people, and cannot dispose or 
their concernments without their consent^ ivhicb 
is ^ven only in parliament. 

The king's counsel ought to remember, tbey are 
in criminal cases of counsel unto every man in the 
kingdoim : it is no ways referred unto the direction 
of the judges or unto them, whether that secrecy 
enjolnea by law be profitable unto the king or 
kingdom ; they mast take the law as it is, and ren- 
der obedience unto it, until it be altered by the 
power that made it. To this end the judges, by 
Acts of Parliament, viz. 18 Ed* 3. cap. 8. and 
20 Ed. 3. cap. 1. are sworn to serve the peeple,-^ 
** Ye shaU serve our lord the king, and Ids people in 
the office of justice, &c. Ye shaU deny to no man 
common right hy the king^s ktters, nor no other 
mmCs, nor for no other cause.^' And in dtfaidt hereof 
in ar^ point, tbet/ are tojb^^t their bodies^ lands^ 
and goods. This proves tiiem to be the people's* 
servants as well as the king's. 

Further^ by the express words of the commis- 
sion of Oyer and Terminer, they are required 
to assisf every man that staffers injury, and make 
diligent inquisition after all manner of JalsehoodSf 
deceits, fences, and wra^s done to my man ; enS 
thereupon to do justice accordir^ to the law : so that 
in the whole proceedings in order unto trial, and 
in the trials themselves, the tlung principally in- 
tended, which several persons are severally in their 
capacities obliged to pursue, is the discovery <£ 
.tmth# The witnesses are to depose the truth, the 
whole truth, and nothing but &e trutb ; tibereiq^ 
the cQunsel for the kmg are to prosecute; the 
grand jury to present $ and the petit jury to try : 
Uiesfe are several offices, but all to llie same end; 
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^iSfl not the prisoner, but the crime that is to ht 
^pursued ; this primarily, the offender but by con^ 
sequence; and thereK>re such courses must be 
laken as may discover that, and not such as may 
ensnare him. When the ofience is found, the im- 
partial letter of the law gives the doom ; and the 
judges have no share in it, but the pronouncing of 
it : till then the judges are only to preside, and 
take care that every man else who is employed in 
this necessaiy afiair do his duty according to law« 
So that upon result of the whole transaction, im- 
partial Justice may be done either to the acquittal 
or oondemnation of the prisoner. 

Hereby it is manifest why the judges are obliged 
l)y oath to serve the ^people as weU as the king ; and 
l>y commission, to serve evert/ one that siiffirs inju- 
Ties. As they are to see that right be done to the 
king and his injured subjects in discovering of the 
delinquent, so they are to be of counsel with the 
prisoner^ whom the law supposeth may be ignorant 
as well as innocent ; and therefore has provided, 
that the court shall be of counsel for him, and as 
weU inform him of what legal advantages the law 
allows him, as to resolve any point of law when he 
shall propose it to them ; and it seems to be upon 
the presumption of this steady impartiality in the 
judges (thus obliged by all that is neld sacred be- 
fore Goid and man to be unbiassed) that the pri- 
soner hath no counsel ; for if the court ^thfully 
perform their duty, the accused can have no wrong, 
or hardship, and therefore needs no adviser. 

Now suppose a man perfectly innocent, and in 
some measure knowing in the law, should be ac- 
cused of treason or relonv; i^ the judges shall 
deny unto the grand jury the liberty of examining 
any witnesses, except in open court, where nothing 
shall be offered that may help to clear the prisoner, 
but every thing aggravated tb at gives colour for 
the accusation^ such persons only produced, as 
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the -king's counsel^ or the prosecutors shall think 
fit to call, of whose credit also the jury must not 
inquire, but shall be controuled and brow-beaten 
in asking questions of such unknown witnesses, £»: 
their own satisfaction, if they have any tendency 
to discover the infamy of thes^ witnesses, or the 
falsehood of their testimony; how can innocence 
secure any man from being arraigned ? 

And if the oath of the judges should be as much 
forgotten in the further proceedings upon the trjal, 
where in cases of treason the prisoner shall have all 
the king's counsel . (commonly not the moat un- 
learned) prepared with studied speeches and argu- 
ments to make him black and odious, and to strain 
all his words, and to allege them for instances of 
his guilt : if then all his private papers, and notes 
to help his memory in his plea and defence, shaU 
be taken from him by the gaoler or the court and 
given to his prosecutors ; and all advice and assist-* 
ance from counsels, or friends, and his nearest rdi^ 
tions shall be denied him, and none suffered by 
word or writing to inform him of the indifferency, 
or honesty, or the partiality or malice of the pan- 
nels returned, (whom the law allows him to chal- 
lenge or refuse, either peremptorily, or for good 
reasons offered,) should he be thus deprived of all 
the good provisions of the law for his safety, to 
what frauds, peijuries and subornations is not he 
and every man exposed who may be accused? 
What deceits may there not be put upon juries ? 
and what probability is there of finding security in 
innocence ? What an admirable execution . would 
this be of their commission, to make diligent inqui- 
sition qfier all manner of falsehoods^ deceits, wrongs 
and frauds, and thereupon to do justice according to 
law ? When at the same time, if so managed, a 
method would be introduced of ruining and de- 
stroying any man in the form of justice. iSuch 
practices would be the highest dishonour to the 
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king imaginable, whose name is usedy and so far 
misrepresent the kingly olBSce, as to make that ap- 
pear to have been erected to vex and destroy the 
people, which was intended and ordained to help 
and preserve them. 

^ The law so far abhors such proceedings, thiat it 
intends that every man should be strictly boUnd to 
be exactly just in their several employments! relat- 
ing to the execution of justice. The seijeant of 
the king's counsel, (Sir George Je£ferys among the 
rest,) who prosecute in the king's name, and are 
consulted in the foriining bills of indictment, and 
advise about the witnesses and their testimonies 
against the accused : these, (if they would remem- 
ber it,) when they are made Serjeants^ take an oath, 
(Cokes 2d. institutes, pag. 214.) as well and truly 
to serve the people (whereof the party accused is 
one) as the king himself y and to minister the king's 
matters dub/ and indy after the course of the law to 
their cunning ; not to use their cunning and craft 
to hide the truth, . and destroy the accused if they 
can. 

They are also obliged by the statute of Westm. 1 • 
cap. 29* to put no manner of deceit or collusion 
* upon the king's court, nor secretly to consent to 
any such tricks as may abuse or beguile the court 
or the party^ be it in causes civil or criminal ; and 
it is ordained, that if any of them be convicted of 
such practices he shall be imprisoned for a year, 
and never be heard to plead again in any court ; 
and if the mischievous consequence of their treache- 
ries be great, they are subject to further and greater 
punishments. Our ancient law book, called ^' The 
-Mirror of Justice," cap. 2. sect. 4. says. That every 
Serjeant j^eader is chargeable by his oath not to main^ 
tain or defend amy wrong or falsehood ta Ms know- 
ledge, but shall leave his client when he shall perceive 
the wrong intended by him ; also, that he shall not 
move or proffer any false testimorn/^ nor consent to 
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mn UeSf deceits, or corruptions "whatsoever in kU 
pkaimgs. 

As a further security unto the people against all 
attempts upon their laws, exemplary justice hath 
been done, in several ages, upon such judges and 
justiciaries as through corruptiQn, submission unto 
unjust commands, or any other sinister considera- 
tioli, have daiJto gwer^e fn>m them : the punish, 
ments of these wicked men remain upon record, as 
monuments of their infamy, to be a terror unto all 
that shall succeed them. In the reign of the Saxi- 
ons, the most notable example was given by king 
Alfred, who caused above forty judges to be hanged 
in a short space for several wrongs done to the 
people, as is related in '* The Mirror of Justice*'' 
Some of them sufibred for imposing on juries, and 
forcing them to give verdicts according to their 
will ; and one, as it seems, had taken the confidence 
to examine a jury, that he might fiqd which of 
them would subnut to his will ; and setting aside 
him who would^not, condemned a man upon the 
verdict of eleven. 

Since the coming of the Normans, our parlia- 
ments have not been less severe against such judges 
as have suffered the course of justice to be per- 
verted, or the rights and liberties of the people to 
be iqvaded. In the time of Edward toe First, 
Anno. 1989> the parliament finding that all the 
judges (exc^t two; had swerved from their duty, 
condemned tnem to seyefal punishments, accord- « 
ing unto their crimes, as banishment, perpetual 
imprisonment, or the loss of all their estates, &c.^ 
Their particular offences are specified in a speech 
made by the Archbishop of Canterbury in parlia- 
ment. They had broken Magna Charta, incited 
the king against his people, violated the laws un- 
der presence i^ezpdundmg them, and impudently 

^ Ex ChroB. Anno. 10. Ed. 1. ad filiem. 
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presamed to prefer their own counsels to the king^ 
before the advices of parliament, as appears by the 
speech, &c. (See page 81.) 

The like was done in Edward the Second's time, 
when Hugh de Spencer was charged for having 
prevailed with the king to break his oath to the 
people, in doing things against the law by his own 
authorify. 

In Edward the Third's time, judg6 Thorpe was 
hanged for having in the like manner broiignt fhe 
king to break his oath. Wind the happy reig^h <A 
thafc great king affords many instances of the like 
nature;* amongst which, tne punishment of 9Kt 
Henry Green and Sir William Sfcipwith desa^ve to 
be observed and put into an equal raflk with tho^ 
of his brave and victorious grandfather. 

In Richard the Second's titfie, eleven of Uie 
judges, forgetting Ae dreadM puiufftliiMM ^ 
theur {vedecessors, subscribed malibidtts indict' 
ments agamst law, and gave fiJae interpretations 
of our ancient laws to the king ;t thereby to bring 
many <tf his most eminent and worthiest subjects 
to suffer m trafitors at his will : sutgected the au^ 
tbority kind very being of parliaments to his abso^ 
lute pieasnre, iemd made mm believe that iedOi the 
laws lay in his own breast. Hel^i^pon sentence of 
death was passed upon them; a<id though upoli 
their repentance and confessing they htfd heea 
swayed by fear and threatening from th^ ^^» 
two only wej« eKectited ; all tbs others wet^ iw 
ever banished, as unwiorthy to emojr the benefit (^ 
that law ^hich they had so perfiduousfy and bitscty 
betrayed. 

It were an endless work to recite all the exam^ 
pbes of this kind that are fbund in our histories and 



* Dan. Histonr, p. 260, 261. 

t 6ee all th« English hitMrite of WaUnffbam, Fabian, Speed, 
Itc. in the ele^^th and rwdMi yeats of Bichaid IL 
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records ; but that of Empsom and Dudley must not 
be omitted : they had craftily contrived to abolish 
grand juries, and to draw the lives and estates of 
the people into question without indictments by 
them ; and by surprise, and other wicked practices, 
they gained an act of parliament for their coun- 
tenance. Hereupon false accusations followed 
without number; oppression and injustice broke 
forth like a flood ; and to gain the king's favour, 
they filled his coffers. The indictments Against 
them, mentioned in Anderson's Reports, p. 156, 
157, are ^orth reading ; whereby they are charged 
with treason^ Jbr subverting the laws and customs of 
the land in their proceedings mthout grand juries^ 
and procuring the murmuring and hatred qfihe peo^ 
pie against tiw king^ to the great danger ^him and 
ike, Jangdonu Nothing could satisfy the kingdom, 
though the king was dead wbpm they had flattered 
and s^ryed, but such justice done upon them and 
ms^ny of their insttliments and officers as may for 
ever make the ear& of judges rto. tingle. 

And it is^Bpt to be forgottePi that th6 judges, in 
queen Elizabeth's time, in the case of R. Cavendish, 
in Anderson's Reports, p, 152, 155, were, (as they 
told the qu^en and her Counsellors,) by the punish^ 
ment of Jormer judges, especialbf of Empson and 
IhLdlejfy deterredjrom obeying her illegal commands. 
The queen had sent several letters under her sig- 
net: great mai pressed them to obey her patent 
und^r ,the great seal ; and th6 reasons of their dis- 
obedience being required, they answered, — ^' That 
the .queen herseli^ ,and the judges a1so» had taken 
an oath to ke^p the laws ; and if they should obey 
\^T commands, the laws ; would not warrant them, 
an4 tb^J should therein break their dafJb, to the 
oiffence of God and their country, and the com- 
monwealth wherein they were born; and (say 
they) if we had no fear of God, yet the examples 
and punishments of others before us who did oflfend 



b1 

the kws, do remember and recall us from the likd 
offences !'' 

Whosoever^ being in the like pkces, may design^ 
t>r be put upon the like practices, will do tvell td 
ccHisider these examples^ and not to think that hd 
vfao obliquely endeavours to render grand juries 
useless, is less criminal than he that would abso- 
lutely abolish them. That which doth not act 
according to its institutj^on is, as if it were, not in 
being ( and whoever doth without prejudice con- 
aider this matter, will see that it is not less per- 
nicious to deny juries the use of those methods of 
discovering truth which the law hath appointed, 
and so by degrees turn them into a mere matter of 
fenn, than openly and avowedly to destroy them. 
Surely such a gradual method of destroying our 
native right is the most dangerous in its conse- 
quence. The safety which our forefathers for 
manv hundreds of years enjoyed under this part of 
the law especially, and have transmitted to us, is 
fio apparent to the meanest capacity, that whoever 
shall go about to take it away, or give it up, is like 
to meet with the fate of Ishmael, to have every 
man's hand against him^ because he is against 
every man. Artifices of this kind will ruin us 
more silently, and so with less opposition, and yet 
as certainly as the other more moved oppression : 
this only is the difierence, that one way we should 
be slaves immediately, and the other insen^bly ; 
but with this further disadvantage too, that our 
davery should be the more unavoidable and the 
faster riveted upon us, because it would be undef 
colour of law, which practice in time would 
chtain*. 

Few 'men at first see the danger of little changes 
in fundamentals; and those who design them 
usually act with so much crafl, as besides the giv«- 
tag ^edous reasons, they take great care that the 
true reason riiall not appear: every design there* 

li 
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fote of changing the constitution ought to be most 
v/9LTily observed, and timely opposed. Not is it 
only the interest of the people that such funda- 
mentds should be duly guarded, for whose benefit 
they were at first so carefully laid, and whom the 
judges are sworn to serve ; but of the king too^ 
for whose sake those pretend to act who would 
subvert them. 

Our kings as well as judges are sworn to mm- 
tain the laws; they have themselves, in several 
statutes, required the judges at their peril to ad« 
minister equal justice to every man, notwithstand* 
ing any letters or commands, &c. even from them- 
selves to the contrary ; and when any railure hath 
been, the greatest and most powerful of them have 
ever been the readiest to give redress. It appears 
by the preface to the statutes of 20th £d. 3, that 
the judicial proceedings had been perverted ; that 
letters, writs, and commands had been sent from 
the king and great men to the justices ; and that 
persons belonging to the court of the kii^, the 
queen, the prince of Wales, had maintained and 
abetted quarrels, &c. whereby the laws had been 
violated, and many wrongs done: but the king 
was so far from justifying his own letters, or those 
illegal practices, that the preamble of those sta- 
tutes saith, diey were made for the relirf of the 
people in their sufierin^ by them. That bnive 
king, in the height ci his glory, and vigour of his 
1^, chose rather to confess his error than to con- 
tinue in it, as is evident by his own w(»rds:— 
"Edward, by the grace of God, &c Because by 
divers complaints made unto us, we have perceived 
that the law of the land, which we by our oath are 
bound to maintain, is the less well kept, and execu- 
tion of the same disturbed many times by main- 
tenances and procurements, as well in the comrt aa 
the country ; we, greatly moved of conseieqce in 
this matter, and for this cause, desiring as much 
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for the pleasure of God, and ease and quietness of 
our subjects, as to save our conscience, and to 
sare and keep our said oaths, by the assent, &c. 
enact ; that judges shall do justice, notwithstand- 
ing writs, letters, or commands from himself, &c. 
and that none of the king's house, or belonging to 
the king, quera, or prince of Wides, do maintain 
quarrels, &c'^ 

King James, in his sneech to the judges in the 
8tttr«chamber, Anno. Ial6^ told them, *' That he 
had, after many years, resTolved to renew his oath 
made at his coronation, concerning justice, and 
die promise dierein contained for maintaining the 
law of the land.'' And in the next page, save one^ 
says, *^ I was sworn to maintain the law of the 
land ; and therefore had been perjured, if I had 
broken it : God is my judge, I never intended it" 
And his nugesty, that now is, hath made frequent 
declarations and protestations of his being far from 
all thoughts of designing an arbitrary government, 
and that the nation might be confident he would 
ride by law. 

Now if after all this any officer of the king's 
should pretend instructions from his master, to 
demand so material an alteration of proceedings in 
the highest cases against law as are above men* 
tioned, and die court (who are required to slight 
and reject the most solemn commands under the 

great seal, if contrary to law) should, upon a ver^ 
al intimation, allow of such a demand, and so 
break in upon this bulwark of our liberties' which 
the law has erected ; might it not give too just an 
occasion to suspect that all the legal securities of 
our lives and properties are unable to protect us P 
And may not such fears rob the king of his great- 
est treasure and iitrength, the people's hearts, 
whe9 they dare hot relv upon him in his kingly 
office, and trust for sarety ietnd protection to Uie 
laws ? Our English history affi>rd^ many instances 
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of those that have pretended to serve our king lO 
this manner^ by undermining the pec^le's right 
and liberties, whose practices have sometimes 
proved of fatal consequence to the kings them* 
selves, but more frequently ended in their own 
destruction. 

But after all, imagining it could be made oat 
that this method of private exanrinations by a 
grand jury (which, from what has been said before^ 
hath appeared to be so extremely necessiiry fbr the 
public good, and to every private man's security) 
were inconvenient or mischievous, and therefore 
fit to be changed ; yet being so essential a part of 
the coinmon law, it is no otherwise alterable than 
by parliament. We find, by precedents, that the 
bare forms of indictments could not be reformed 
by the judges. The words, Depoptdatores agrO" 
rufJh in^idiator es vianm, vi 4* Armk, BaaiSs% 
CuUeUiSf Arcubus Sg sagittis^ could not be left Out 
but by advice of the kingdom in parliament. A 
writ issued in the time of king Edward III. giving 
power to hear and determine offences and lul the 
justices, resolved, (Cok. 4. inst p. 164,) " That 
they could not lawfully act, having their authority 
by writ, where they ought to have had it by com-* 
mission, though it wfts in the form and words that 
the le^l commission ought to be. John Knivett, 
chief justice, by advice of all the judges^ resolved, 
that the said writ was contra legem: and where 
divers indictments were before them fdund i^^ost 
T. S. the same and all that was done by colour of 
that writ was damned." 

If in such seeming little things as these, and 
many others that may be instanced, the wisdom of 
liie nation hath not thought fit to entrust th^ 
judges, but reserved the consideration of them to 
the Legisla^^ power, it cannot be imagined that 
they should subject to the discretion and pleasure 
of the judges &iose important points in the ^^t^^ 
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blisfaed course of the administering justice, where* 
upon depends the safety of all the subjects' lives 
and fortunes. If judges will take upon themselves 
to alter the constant practice, thc^ must either 
alter the oath of the grand juiy, or continue it : 
if they should alter it so as to make it sail with an^ 
such new method, and thus in appearance chan« 
tably provide that the grand jury should not take 
a mock oath, or forswear themselves, they then 
make an encroachment upon the authority of par« 
liaments, who only can make new, or change old 
legal oaths, and all the proceedings thereupon 
would be void« 

If they should continue constantly to impose 
the same oath, as well when they have notice n-om 
the king, that the jury shall not be bound to keep 
his secrets and their own as when they have none, 
they must assume to make the same form of law to 
be of force and no force ; and the same words to 
bind the conscience as they will have them, where- 
by they would profane the natural religion of an 
path, and bring a foul scandal upon Christianity, 
by trifling worse than heathens in that sacred mat- 
ter ; and whilst the Judges find themselves under 
the necessity of administering the oath unto grand 
juries, and not sufier them to observe it according 
unto their consciences, they would confess the ille- 
gality of their own proceedings, and can never be 
able to repair the breaches, by pretending a tacit 
implication, if the king will, but must unavoidably 
fall under that approved maxim of our law, MiUe^ 
dicta est interpretaHo qiue commpit textam ; ** It is 
a cursed interpretation that dissolves the text/* 

There are two vulvar errors concerning the duty 
of grand juries, which if not removed will, in time, 
destroy ail the benefit we can expect from that 
constitution, by turning them into a mere matter 
of form which were designed for so great ends. 
Many have of late thought, and aflSrmed it for law. 
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that the grand jury is neither to make so strict 
inquiry into matters before them, nor to look for 
so dear evidence of the crime as the petit jury ; 
Iwt that of their presentments, being to pass a 
second examination, they ought to indict upon a 
superficial inquiry and bare probabilities : whereas 
should either of these opinions be admitted, the 

Sr^dice to the sulj^ect would be e^ual to the total 
lying aside grand juries ; there bemg in truth no 
dmerence between arraigning without any present* 
ment from them at all, and their presenting upon 
ili^t grounds. 

For the first, that grand juries ought not to 
make so strict inquiry, it were to be wished that 
we might know bow it comes to pass that an oath 
should be obligatory unto a petit jury and not unto 
the grand i or in what pomts diey may lawfully 
and with good conscience omit that exactness, 
whether in relation to the witnesses and their cre- 
dibility ; or the fiict and all its circumstances ; or 
the testimony and its waghts ; or, lastly, in refer- 
ence to the prisoner, and probability of his guilt : 
and withal, upon what grounds of law or reason 
their oninion is fiNmded. On the contrary, he 
that will consider either the oath they take, or the 
commission, where their duty is described, wiU 
find in all ppints that there lies an equal obligation 
upon them and the petit juries. 

Thet/ swear diligent^ to inqvire^ and true present 
ment make^SfC. and to present the truthf Ae whole 
truths and nothing btU the truths SfC. And in the 
commission of Oyer and Terminer, their duty 
(with that of the commissioners) is thus described : 
Ad inquirendum per sacramentum proborum S^ kga- 
Uum honttmrniy 4^* per quos rei Veritas melius sciri 
poterit, de quibuscunq, proditionibus^ Sgc. confiede^ 
rationibus, Jalsis attegantiis^ nee non accessoriis 
eorundem, ^* per quoscunqj Sf qualitercunqt hatiU 
foot, perpetrat. sive conrndss. et per quos, et per 
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guenij cuij vcl quibus, qtumdo^ quoKtCTy vel quamado^ 
Sf de aUis articuUs ^ circwnshmtm prends. ^ eortnn 
aliquod. vel aUqua qualitercunq, concemen. ^ To 
inquire by the oath of honest and hwfiil men, kc. 
by whom the truth of the matter may be best 
known of all manner of treasons^ &c. confedem- 
ciesy false testimonies^ &a as also the accessories^ 
&c» by whomsoever, or howsoever done, perpe- 
tratedt or committed; by whom, or to whom, 
how, in what way, or in what manner; and of 
other artides and circumstances premised, and of 
any other thing or thii^ howsoever concerning 
tJie same/' Now for any man after this to main- 
tain that ^rand juries are not to inquire, or not ' 
carefuVy, is as much as in plain terms to say they 
are bound to act contrary to the commission and 
their oath ; and to affirm that they can discharge 
their duty according to the obligations of law and 
conscience which mey lie under, without a strict 
inquiry into particulars, is to aflbm that the end 
can be obtained without the means necessary 
unto it. 

The truth is, that grand juries have bodi a larger 
field for their inquiry, and are in many respects 
better ci^Mcttated to make a strict one than the 
petit Junes ; these last are confined w» to the per« 
son and the crime specified in the indictment : but 
they are at large obliged to search into the whole 
mattN that in any wi^ concerns every case btffore 
them, and all the ofllences contaiiied in it, all the 
crimimal circumstances whatsoever^ and into every 
thing howsoever concerning the same. They are 
bound to inquire whether their information of ftfs- 
pected treasons or felonies brought hy accusers be 
made by conspiracy or subornation ; who are tile 
conspirators or false witnesses; by whom abetted 
or mainjyned ; against whom and how many the 
cuMplney is laid; when and how, and in what 
course it was to have been prosecuted. 
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fiut none of these mo$it intricate matters (whicti 
need the most strict and diUgent inquiries) can 
come under the cognizance of the petit jury ; they 
can only examine so much as relates to the credit 
of those witnesses brought to prove the charge 
against the parties indicted, wherein also they 
have neither power nor convenient time to send 
for persons or papers if they think them needful, 
nor to resolve any doubts of the lawfulness and cre» 
Ability of the testimonies. 

Yet further, if the crimes objected are manifest, 
^tis then the grand jury's duty to inquire after all 
the persons any ways concerned in them, and the 
sevend kinds of ofi^nces whereof every one ought 
jointly or separately to be indicted, as th^y ihaM 
discover them to have been principals or accesso- 
ries, parties or privy thereunto, or to • have com- 
forted or knowingly relieved either the traitors or 
felons, or cdnceiued the offences of others. But 
the inquisitioa into all these matters, whicb reauire 
all pocmUe strictness in searching, as being oi the 
highest importance unto the public justice and 
safety, is ¥^lly out of the power and trust of the 
petit juries: the j^uilt. or innocence of the parties 
put upon their trials, and the evidence thereof 
given, are the only objects of their inquiries^ It is 
not their work, nor within their trust, to search 
into all the guilt or crimes of the parties whom 
they try ; the^ are bound to move within the dr^ 
cle of the indictment made by the grand jury^ who 
are to appoint; and specify tiie offences for which 
thiB accused shall be tried by the petit jury. 

When a prosecutor su^ests that any man is cri« 
minal and. oi^t to be mdicted, it bdongs to the 
ffWkd jury to hear all the proof he can^ oror, and 
to. use all other mc^^s they can, whereby they may 
cOAie to. understand the truth of the suggestion 
and every thing or circumstance that may concern 
it ; then they are carefully to examine die nature 
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of the facts, according onto the rules of the'coin^ 
mon law, or the express words of the statutes, 
whereby offences are distinguished, and punish- 
ments allotted unto each of them. 'Tis true, that 
upon hearing the party or his witnesses, the petit 
jury may acquit or judge the facts in the indict- 
ment to be less heinous or malicious than they 
were presented by the grand jury, but cannot 
aggravate them ; which being considered, it will 
easily appear by the intent and nature of the 
powers given unto grand iuries, that they are by 
tlieir oaths obliged, and their instruction to keep 
all injustice from entering the first gates of courts 
of judicature, and to secure the innocent not only 
from punishment, but from all disgrace, vexation, 
expense, or danger; 

To understand our law clearly herein, the jurors 
^ must first know the lawful grounds whereupon 
they may and ought to indict, and then what 
truly and justly ought to be taken for the ground 
of an indictment. The principal and most certain 
is, the jurors' personal knowledge, by their own 
eyes or ears, of the crimes whereof they indict ; 
or so many pregnant concurring circumstances as 
fiiUy convince them of the guilt of the accused : 
when these are wanting, the depositions of wit- 
nesses and their authority are theu: best guides in 
finding indictments. When such testimonies make 
the charge manifest and clear to the jury, they are 
called evidence, because they make the guUt of 
criminals evident, and are like the light, that dis- 
covers what was not seen before. All witnesses, 
for tliat reason, are usually called the evidence, 
taking their name from what they ought to be: 
yet witnesses may swear directly and positively to 
an accusation, and be no evidence of its truth to 
the jury : sometimes such remarks may be made 
upon the witnesses, as well in relation to their re- 
putation and lives as to the matter, manner, fip j 
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circumstance of tlieir depositions, that from 
thence the falsehood may appear or be strongly 
suspected. It is therefore necessary to know what 
they mean by a probable cause or evidence, who 
say that our law requires no more for an 
indictment. 

Probable is a logical term, relating to such pro- 
positions as have an appearance but no certainty 
of truth, shewing rather what is not than what is 
the matter of syfiogisms : these may be allowed in 
rhetoric, which worketh upon passions, and makes 
use of such colours as are fit to move them, whe« 
ther true or false; but not in logic, whose object 
is truth, as it principally intends to obviate the 
errors that may arise from the credit given unto 
appearances, by distinguishing the uncertain from 
the certain, veri simile a verOj it cannot admit of 
such propositions as may be false as well as true f 
it being as impossible to draw a certain conclusion 
from uncertain premises, as to raise a solid build- 
ing upon a tottering or sinking foundation. This 
ought principally to be considered in courts of jus- 
tice, which are not erected to bring men into con- 
demnation, but to find who deserves to be con- 
demned; and those rules are to be followed by 
them which are least liable to deception. For this 
reason the council of the Areopagites, and some 
others of the best judicatures that have been in the 
world, utterly rejected the use of rhetoric, looking 
upon the art of persuading by uncertain probabili- 
ties as little differing from that of deceiving, and 
directly contrary to their ends who by the know- 
ledge of truth desired to be led into the doing of 
justice. But if the art that made use of these pro- 
babilities was banished from uncorrupted tribunals 
as a binderance unto the discovery of truth, they 
that would ground verdicts totally upon them de^ 
clare an open neglect of it ; and as it is said, that 
uno absurdo dato mille sequuntur, if juries were to 
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be guided by probabilities, the next question 
would be concerning the more or less probable, 
or what degree of probability is required to per- 
suade them- to find a bill : this being impossible to 
fix, the whole proceedings would be brought to 
depend upon the fancies of men ; and as nothing 
is so slignt but it may move them, there is no 
security that innocent persons may not be brought 
very day into danger and trouble. By this means 
certain mischiefs will be done, whilst it is by their 
own confession uncertain whether they are any 
ways deserved by such as suffer them to the utter 
overthrow of all justice. 

If the word probable be taken in a common 
rather than a nice logical sense, it signifies no 
more than likely, or rather likely than unlikely. 
When a matter is found to be so, the wager is not 
even, there is odds upon one side ; and this may 
be a very good ground for betting in a tennis 
court or at a horse race : but he that would make 
the administration of justice to depend upon such 
points, seems to put a very small value upon the 
fortunes, liberties, and reputations of men, and to 
forget that those who Mt in courts of justice have 
no other business there than to preserve them. 

This continues in force ; though in a dialogue 
between a barrister and a grand juryman, published 
under the title of" The Grand Juryman's Oath 
and OflSce," it be said, p. 8, 9, " That their work 
is no more than to present offences fit for a trial, 
and for that reason give in only a verisimilar or 
probable charge ; and others have affirmed, that a 
far less evidence will warrant a grand jury's indict- 
ment than a petit jury's verdict'*^ For nothing 
can be more opposite to the justice of our law» 
than such opinions. All laws, in doubtful cases, 
direct a suspension of judgment, or a sentence in 
favour of the accused person : but if this were 
hearkened unto, grand juries should upon their 
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i^ths affirm they judge him criminal, when the 
evidence is upon such uncertain grounds that they 
cannot but doubt whether he is so or not. 

It cannot be hereupon said, that no evidence is. 
so clear and full but it may be false, and give the 
jury occasion of doubts, so as all criminals must 
escape, if no indictment ought to be found unless, 
the proofs are absolutely certain ; for it is confessed 
that such cases are not capable of an infalliblet 
mathematical demonstration. But a jury that ex- 
amines aU the witnesses that are likely to give any 
light concerning the business in question, and all 
circumstances relating to the fact before thenit 
with the lives and credit of those that testify it, 
and of the person accused, may and do often find 
that which in their consciences doth fully persuade 
tliem that the accused person is guilty ; this is as. 
knucb as the law or their oath doth require ; and 
such as find bills, after having made sucli a scru- 
tiny, are blameless before God and man, if tlirough 
the fragility inseparable from human nature they 
should be led into error : for they do not swear 
that the bill is true, but that they in their con- 
sciences believe that it is so ; and if they write 
ignoramus upon the bill, it is not thereby declared 
to be false, nor the person accused acquitted, but 
the matter is suspended until it can be more clearly 
proved, as in doubtful cases it always ought to be. 

Our ancest6rs took great care that suspicious 
and probable causes should not bring any man's life 
and estate into danger ; for that reason it was or- 
dained by the stat. 37, Ed. 3. cap. 18, " that such 
as made suggestions to the king should find surety 
to pursue and incur the same pain that the otlier 
should have had if he were attainted, in case their 
suggestion be not found evil, and that then process 
pf the law should be made against the accused/* 

This manner of proceeding hath its root in eter- 
i^al and universal reason : the liaw given by God 
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unto his people, DeuL xix. allotted the same pa* 
nishment unto a false witness as a person convicted. 
The beat disciplined nations of the world learnt 
this from the Hebrews, and made it their rule in 
the administration of justice. The Grecians gene« 
rally observed it ; and the Romans, according to 
their lea: talionis, did not only punish death with 
death, but the intention of committing murder by 
false accusations with the same severity as if it had 
been effected by any other means. This law was 
inviolably observed, as long as any thitfg of regu- 
larity or equity remained amongst them ; and when 
through the wickedness of some of the emperors 
or their favourites it came to be overthrown, all 
justice perished with it A crew of false inform* 
ers brake out to the destruction of the best men, 
and never ceased* until they had ruinsftd all the most 
eminent and ancient families; circumvented the 
persons, that by their reputation^ wealth, birth, or 
virtue, deserved to be distinguished from the com* 
mon sort of people, and brought desolation upon 
that victorious city. Tacitus* complains of this, 
.as the cause of all the mischiefs suffered in his time 
and country. 

By their means the most savage cruelties were 
committed under the name of law, which thereby 
became a greater plague than formerly crimes had 
been. No remedy could be found, when those 
delatoreSf whom he calls genus hominum publico 
eaitio repertum, S; poenis quidem nunquam satis coer- 
cift/i»,t were invited by impunity or reward ; and 
the miserable people groaned under this calamity 
until those instruments of iniquity were by better 
princes put to the most cruel though well deserved 
deaths. 

The like hath been seen in many places ; and 
the domestic quiet, which is now enjoyed in the 

* Tar, Ann. 3. t Tac. Ann, 4. 
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principal parts of Europe, proceedf cliiefly from 
this, that every man knows the same punishment 
is appointed ror a false accusation and proved 
crime.* 

It is hardly seven years since Monsieur Cour« 
boyer, a man of quality in Brittany, suborned two 
of the king of France's guards, to swear treason- 
able designs against La Motte, a Norman gentle- 
man ; the matter being brought to Monsieur Col- 
bert, he caused the accused person and the wit- 
nesses to be secured until the fraud was discovered 
by one of them, whereupon he was pardoned ; La 
Motte released; Courboyer beheaded; and the 
other false witness hanged, by the sentence of the 
parliament of Paris. Though this law sterns to be 
grounded upon such foundation as forbids us to 
question the equity of it, our ancestors (for reasons 
best known unto themselves) thought fit to mode- 
rate its severity, by the statute of 38 Ed. S. cap. 9. 
yet then it was enacted, and the law continues in 
force unto this day, '^ Tliat whosoever made com- 
plaints to the king, and could not prove them 
against the defendant, (by the process of law li- 
mited in former statutes, which is first by a grand 
jury,; he should be imprisoned until«ke had made 
gree to the party of his damages, and of the slan- 
der he suffered by such occasion, and after shall 
make fine and ransom, to the king ;'' whiclr is for 
the common damage, that the king and his people 
suffer by such a fake accusation and defamation of 
any subject. And in the 42 Ed. 3. cap. 3. to 
eschew the mischiefs and damage done by false accu- 
serSt 'tis enacted, '* That no man be put to answer 
such suggestions without presentment before the 
justices ;*' i. e. by the grand jury. It cannot surely 
be imagined, that the suggestions made to the king 

* Olivers, Castleses, Richmonds, Reynoldses, and Franklia- 
Fletchen were not» id the days of Lord Somers, countenanced bj 
authority, nor rewarded with places of trust under gtivernmeiit. 
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find his council had no probability in them, or that 
there ^as no colour, cause, or reason for the king 
to put the party to answer the accusation ; but the 
grievance and complaint was, that the people suf- 
fered certain ^damage and vexation upon untrue^ 
and at best uncertain accusations ; and that therein 
the law was perverted, by the king and his counsels 
taking upon them to judge of the certainty or truth 
of them, which of right belonged to the grand jury 
only, upon whose judgment and integrity our law 
doth wholly rely for the indemnity of the innocent, 
and the punishment of all such as do unjustly mO'^ 
lest them. 

Our laws have not thought fit so absolutely to 
depend upon the oaths of witnesses^ as to allow 
that upon two or ten men's swearing positively 
treason or felony against any man, before the jus- 
tices of peace, or all the judges, or before the king 
and his counsel, that the party aecused, be he 
either peer of the realm, or commoner, should, 
without further inquiry, be thereupon arraigned 
and put upon his trial for his life. Yet none can 
doubt but there is something of probability in such 
depositions, nevertheless the law refers those mat- 
ters unto grand juries ; and no man can be brought 
to trial untti^pon such strict inquiries (as is berore 
said) the indictment be found. The law is sa 
strict in these inquiries, that though the crime be 
never so notorious, nay if treason should be con- 
fessed in writing under hand and seal before jus- 
tices of peace, secretaries of state, or the king and 
counsel, yet before the party can be arraigned for 
it the grand jury must inquire, and be satisfied, 
whether such a confession be clear and certain,-^ 
whether there was no coUusion therein, — or the 
party induced to such confession by promise of 
pjardon, — or that some pretended partakers in the 
crime may be defamed or destroyed thereby^ they 
must inquire whether the confession was not ex« 
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tbrted by fear, threatenin^s, or force, add whether 
the party was truly compos mentis, of sound miDd 
and reason at that time. 

The Stat. 5. Eliz. cap. 1. declares the ancient 
common law concerning the trust and duty of 
juries, and enacts, ** that none should be indicted 
for assisting, aiding, comforting, or abetting crimi- 
nals in the treasons therein made and declared, 
unless he or they be thereof lawfully accused by 
such good and sufficient testimony or proof as by 
the jury, by whom he shall be indicted, shall be 
thought good, lawful, and sufficient, to prove him 
or them guilty of the said offences.'* Herein is 
declared the only true reason of indictments, i. e« 
the grand jury's judgment, that they have such 
testimonies as they esteem sufficient to prove the 
party indicted guilty of the crimes whereof he is 
accused 5 and whatsoever the indictment doth con- 
tain, they are to present no more or other crimes 
than are proved to their satisfaction, as upon oath 
they declare it is when they present it. This ex- 
actness is not only required in the substance of 
crimes, but in the circumstances ; and any doubt- 
fulness or uncertainty in them makes the indict- 
ment, and all proceedings upon it by the petit 
jury, to be insufficient, and void, and holden for 
none, as appears by the following cases. 

In Young's oase, in the Lord Cook's reports, 
lib. iv. fol. 40. an indictment for murder was de- 
clared void for its uncertainty, because the jury 
had not said certainty in what part of the body the 
mortal wound was given, saying only that it was 
about his breast; the words yfere-^unam ptagam 
morialem cirdtur pectus* In like manner, in Vaux' 
case, Cook's Rep. lib. iv. fol. 44. he being indicted 
for poisoning Ridley^ the jury had not plainly and 
expressly averred that Ridley drank the poison, 
though other words implied it, and thereupon the 
indictment was judged insufficient ; ^^ for (saith 
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the book) the matter of an indictment' ought to be 
full, express and certain, and shall not be main- 
tained by argument or implication, for that the 
indictment is found by the oath of the neighbour- 
hood," In the second part of Roll's Reports, 
p. 263, Smith and Mall's case, the indictment 
was quashed for uncertainty, because the jury had 
averred that 3niith was either a servant or deputy ; 
Smith eaistens serous sive deputatus^ are the words. 
It was doubtless probably enough proved to the 
jury that he was either a deputy or servant ; but 
because the indictment did not absolutely and cer- 
tainly aver his condition either of servant or de- 
puty, it was declared void. If there be any defect 
of certainty in the grand jury's verdict, no proof 
or evidence to the petit jury can supply it ; so it 
was judged in Wrote and Wig's case, ''Coke 4. 
Rep. fol. 45, 46, 47. It was laid, that Wrote was 
killed at Shipperton, but did not aver that Ship« 
perton was within the verge, though in truth it 
was, and no averment or oath to the petit jury 
could supply that small failure of certainty to sup- 
port the mdictment; and the reason is rendered 
m these words, viz. The indictment being veredic- 
turn id est dictum veritatis a verdict ; that is, " A 
saying of truth and matter of record ought to con- 
tain the whole truth, which is requisite by the law j 
for when it doth not appear it is the same as if it 
were not, and every material part of the indict- 
ment ought to be found upon the oath of the in- 
dicters, and cannot be supplied by the averment 
of the party." The grand jury's verdict is the 
foundation of all judicial propeedings against capi- 
tal offenders (at the king's suit) : if that fail in any 
point of certainty^ both convictions and acquittals 
thereupon are utterly void, and the proceedings 
against both may begin again, as if they had never 
been tried; as it appears in the case last cited, 
fol 47. 
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Now as the law requires from the grand jurjr 
particular, certain, and precise affirmations o^ 
truth, so it expects that they should look for the 
like, and accept of no other from such as bring 
accusations to them. For no man can certainly 
affirm that which is uncertainly delivered unto 
him, or which he doth not firmly believe. The 
witnesses that they receive for good are to depose 
only absolute certainties about the facts commit- 
ted } that is, what they have seen or heard from 
the accused parties themselves, not what others 
have told them ; they are not to be suffered tp 
make probable arguments, and infer from thence 
the guilt of the accused ; their depositions ought 
to be positive, plain, direct and full : the crime is 
to be sworn without any doubtfulness or obscurity; 
not in words qualified and limited to belief, concep- 
tions, or apprehensions. This absolute certainty 
required in the deposition of the witnesses, is one 
principal ground of the jury's most rational assur- 
ance of the truth of their verdict. The credit also 
of the witnesses ought to be free from all blemish, 
that good and conscientious men may rationally 
rely upon them, in matters of so great moment as 
the blood of a man. It must also be certainly evi- 
dent, that all the matters which they depose are 
consistent with each other, and accompanied with 
such circumstances as in their judgment render it 
credible. All just indictments must be built upon 
these moral assurances, which the wisdom of all 
nations hath devised as the best and only way of 
deciding controversies ; neither can a grand jury- 
man, who swears to present nothing but the truth, 
be satisfied with less. 

It is scarce credible, that any learned in our laws 
should tell a grand jury that a far less evidence 
will warrant their indictment (being but an accu- 
sation) than the petit jury ought to have for their 
verdict. Both of them do in like manner plainly 
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and positively affirm upon their oatlis the truth df 
the accusation ; their verdicts are indeed one and 
the same in substance and sense, though not in 
words. There is no real difference between affirm- 
ing in writing that an indictment of treason is true, 
as is the practice of grand juries, and saying that 
the party tried thereupon is guilty of the treason 
whereof he is indicted, as is the course of petit 
juries: they are both upon their oaths; they are 
equally obligatory unto both ; the one therefore 
must expect the same proof for their satisfaction 
as the other; and as clear evidence must be re- 
quired for an indictment as for a verdict, it is un- 
reasonable to think that a slighter proof should 
satisfy the consciences of the greater jury, than is 
requisite to convince the less and uncharitable to 
imagine^ that those should not be as sensible as the 
others of the sacred security they have given by 
oath, to do nothing in their offices but according 
to trutii. 

If there ought to be any difference in the pro- 
ceedings of the grand and petit juries, the greater 
exactness and diligence seems to be required in 
the grand : for as the same work of finding out the 
truth, in order to the doing of justice, is allotted 
unto both, the greatest part of the burden ought 
to lie upon them that have the best opportunities 
of performing it. The invalidity, weakness, or de- 
fects of the proofs may be equally evident to either 
of them. But if there be deceit in stifling true 
testimonies, or malice in suborning wicked persons 
to bring in such as are false, the grand jury may 
most easily, nay probably can only discover it. 
They are not straitened in time ; they may freely 
examine in private, without interruption from the 
council or court, such witnesses as are presented 
unto them, or they shall think fit to call; they 
may jointly or severally inquire of their friends or 
acquaintance, after the lives and reputations of the 
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'Witnesses or the accused persons, and all circum^ 
stances relating unto the matter in question, and 
consult together under the seal of secrecy. On 
the other side, the petty jury -being charged with 
the prisoner, acts in open court under the awe of 
the judges, is subject to be distuibed or interrupted 
by counsel, — deprived of all opportunity of con- 
sulting one another until the evidence be summed 
up, and not suffered to eat or drink until they 
bring in a verdict ; so it is almost impossible for 
them thus limitted to discover such evil practises 
' as may be used for or against the prisoner, by 
subornation or perjury, to pervert justice; if, there- 
fore, the grand jury be not permitted to perform 
this part of their duty, it is hard to imagine how 
it should be done at all : and it is much more in- 
conceivable how they can satisfy their consciences^ 
if they so neglect as to find a bill upon an imper- 
fect evidence in the absence of the prisoner, in 
expectation that it will be supplied at the bar. It 
concerns them, therefore, to remember, that if 
they proceed upon such Uncertainties, they will 
certainly give incurable wounds into their neigh- 
bour's reputations, in order unto the destruction 
of their persons. 

Whatever ground this, doctrine of indicting upon 
slight proofs may have got in our days, it is (as we 
have seen) both against law and reason, and con- 
trary to the practice of former times. My Lord 
Coke, in his Comment on Westm. 2d. tells us, 
" That in those days (and as yet it ought to be) 
indictments taken in the absence of the party were 
formed upon plain and direct proofs, and not upon 
probabilities and inferences." Herein we see, that 
the practice of our forefathers, and the opinion of 
this great and judicious lawyer, were directly 
against this new doctrine; and some that have 
carefully looked backward observed, that there 
are very few examples of men acquitted by petit 
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juriesy because grand juries of old Vfeve so ivary in 
canvassing every thing narrowly, and so sensible 
of their duty in proceeding according unto truth 
upon satisfactory evidence, that few or none were 
brought unto trial till their guilt seemed evident 

It is therefore a great mistake, to think that the 
second juries were instituted for the hearing of 
fuller proofs, that was not their work, but to give 
an opportunity to the accused persons to answer 
for themselves and make their defence, which can- 
not be thought to strengthen the evidence unless 
they be supposed to play booty against their own 
lives. By way of answer, the prisoner may avoid 
the charge. He is permitted to take exceptions ; 
he may demur or plead to the indictments in points 
of law : herein the judges ought to assist him, and 
appoint council if he desire it. He may shew that 
the indicters, i. e. the grand jury, or some of them, 
are not lawful men, or not lawfully returned by 
the sherifis ; embracery or practice may be proved 
in the packing of the jury, A conspiracy or 
subornation may be discovered; fidsehood may 
be found out in the witnesses, by questions about 
some circumstances that none could have asked or 
imagined except the party accused : and besides 
doing right to the indicted, in these and many 
other things, it is the people's due to have all the 
evidence first taken in private to be afterwards 
made public at the trial, that the kingdom may be 
satisfied in the equal administration or justice, and 
that the judgments against criminals may be of 
greater terror, and more useful, to preserve the 
common peace. 

If any object that this doctrine would introduce 
double trials for every offence, and all the delays 
that accompany them, it may be answered, that 
nulla unquam de morte honunis cunctatio longa est 
Ju. Sat. ^* No delay is to be esteemed long, when 
the life of a man is in question.*' The punishment 
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of an offender that is a little deferred may be com- 
pensated by its severity^ but blood rashly spilt can- 
not be gathered up, and a land polluted by it is 
hardly cleansed. Wise and good men, in matters 
of this nature, have ever proceeded with extreme 
caution, whilst the swift of foot are, in the Scrip- 
ture, represented under an ill character, and have 
been often found in their haste to draw more guilt 
upon themselves than what they pretended to chas- 
tise in others. To avoid this mischief in many 
well polished kingdoms, several courts of justice 
ape instituted, who take cognizance of the same 
facts, but so subordinate unto one another, that in 
matters of life, limb, liberty, or other important 
cases, there is a right of appeal from the inferior, 
before which it is first brought, to the superior : 
where this is wanting, means have been found to 
give opportunity unto the judges to reflect upon 
their own sentences, that if any thing had been 
done rashly, or through mistake, it might be cor- 
rected ; man, even in his best estate, seeming to 
have need of some such helps. Tiberius Cassar 
was never accused of too much lenity ; but when 
he heard that Lutorius Priscus had been accused 
of treason before the Senate, condemned, and 
immediately put to death, tarn prcpcipites depreca- 
tus estpcenas, he desired that such sudden punish- 
ment might for the future be forborne ; and a law 
was thereupon made. That no decree of the Senate 
shoidd, in less than ten days, he transmitted to the 
treasury; before which time it could not be ex- 
ecuted, Tac. Ann. 3. Matters of this nature con- 
cerning every man in England, it is not to be 
doubted but bur ancestors considered them, and 
our constitutions neither admitting of subordinate 
judicatures, from whence appeals may be made, 
nor giving opportunities unto juries to re-examine 
their verdicts after they were given, they could 
not find a way more suitable unto the rules of wis- 
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dom, justice, and mercy, than to appoint two 
juries with equal care, according unto different 
methods ; the one in private, and at leisure, the 
other publicly in the presence of the party, and 
more speedy to pass upon every man, so as none 
can be condemned unless he be thought guilty by 
them both ; and it cannot be imagined that so lit* 
tie time as is usually spent in trials at the bar 
before a petit jury, should be allowed unto one 
that pleads for his life, or unto them who are to 
be satisfied in their consciences, unless it were pre- 
sumed that the grand jury had so well examined, 
prepared, and digested the matter, that the other 
may proceed more succinctly, without danger of 
error. 

Therefore, let the grand juries faithfully per- 
form their high trust, aud neither be cheated nor 
frightened from their duty ; let them pursue the 
. good old way, since no innovation can be brought 
in, that will not turn to the prejudice of the ac- 
cused persons and themselves; let them not be 
deluded with frivolous arguments, so as to invali- 
date a considerable part of our law, and render 
themselves insignificant ciphers, in expectation 
that petit juries will repair the faults they cammit^ 
since that would be no less than to slight one of the 
best fences that the law provides for our lives and 
liberties, and very much to weaken the other. 

When a grand jury finds a bill against any per- 
son, they do all that in them lies to take away his 
life, if the crime be capital ; and it is ridiculous 
for them to pretend they rely upon the virtue of 
the petit jur)-, if they shew none themselves. 
They cannot reasonably hope the other should be 
more tender of the prisoner's concernments, more 
exact in doing justice, or more careful in examin- 
ing the credit of the witnesses, when they have 
not only neglected their duty of searching into it, 
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but added strength unto their testimony by finding 
a bill upon it 

They cannot possibly be exempted from the 
blame of consenting (at the least) unto the mis- 
chiefs that may ensue, unless they use all the 
honest care that the law allows to prevent them ; 
nor consequently avoid the stain of the blood that 
may be shed by their omission, since it could not 
have been, if they had well performed their part 
before they found the indictment, whereby the 
party is exposed to so many disadvantages, that it 
is hard for the clearest innocence to defend itself 
against them. 

But wh^n the one and the other jury act as they 
ought, with courage, diligence, and indifference, 
we shall have just reason, with the wise Lord 
Chancellor Fortescue, to celebratie that law that 
Instituted them. To congratulate with our coun- 
trymen the happiness we enjoy, whilst our lives lie 
not at the mera/ of unknown witnesses^ hired^ poor, 
uncertain, whose conversation or malice we are strong 
gers to ; but neighbours of substance, of honest 
report, brought into court by an honourable sworn 
officer ; men who know the witnesses, and their ere- 
dit, and are to hear them, and judge of them ; that 
want no means Jor disclosing of truth, and from 
whom nothing can be Hd which can fall within tite 
compass of human knowledge*^ 

* Fort, de laud. Leg. Ang. cap. 26. 
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'So ^pacliament, in ^e |?eac 1289. 



(Beftrred to at page 55.) 



After the king, for the space of three jears and more* 
had remained beyond sta, and returned out of Gascoign and 
France into England, he was much vexed and disturbed bj the 
continual clamour both of the clergy and laity, desiring to be 
relieved against the justices and other his Majesty's ministers, 
of several oppressions and injuries done unto them, contrary to 
the good laws and customs of the realm; whereupon king 
Edward, by his royal letters to the teveral sheriflb of England* 
soumanded, that in all counties, cities, and market towns, a 
proclaiilation should be made, that all who found themselves 
aggrieved should repair to Westminster at the next ^larliament, 
and there shew their grievances; where, as well the great as 
the less, should receive fit remedies and speedy justice, according 
as the king was obliged by the bond of his coronation oath. 

And now that great day was come ; that day of judging, even 
the justices and the other ministers of the king's counsel, which 
by no collusion or reward, no argument or art of pleading they 
coald elude or avoid. The clergy therefore, and the peojfie, 
being gathered together, and seated in the great palace of West- 
minster, the AftCHBiSHOP OF Cantekbu&t (a man of emi- 
Bent piety, and as it were a pillar of the holy church and the 

L 
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kingdom) rising from his seat, and fetching a profound sigh, 
spoke in this manner : 

<< Let this assembly know that we are called together con- 
cerning the great and weighty affairs of the kingdom, (too 
muchy alasy of late disturbed, and still out of order,) unanimously, 
faithfully, and effectually with our lord the king to treat and 
ordain. Ye have all heard the grievous complaints of the most 
intolerable injuries and oppressions, of the daily desolations com- 
mitted both on church and state, by this corrupt counsel of our 
\ jrd the king, contrary to our great charters, so many and so 
often purchased and redeemed, granted and confirmed to us by 
the several oaths of our lord the king that now is, and of oar 
lords king Henry and John, and corroborated by the dreadful 
thunderings of the sentence of excommunication against the 
invaders of oiir common liberties of England in our said charters 
contained ; and when we had conceived firm and undoubted 
hopes that these our liberties would have been faithfully pre- 
served by all men, the king, circumvented and seduced by the 
counsels of evil ministers, hath not been afraid to violate it by 
infringing them, falsely believing that he could, for rewards, be 
absolved from that offence which would be the manifest destruc- 
tion of the kingdom. 

** There is another thing also tliat grieVes our spirits, that the 
justices subtilely and maliciously, by diverse arguments of eovet- 
ousness and intolerable pride, have the king against his faithful 
subjects sundry ways incited and provoked, counselling him con- 
trary to the good and wholesome advice of all the liegemen of 
England, and have toot blushed nor been afraid impudently to 
assert and prefer their own foolish counsels, as if they were more 
fit to consult and preserve the commonwealth than all the estates 
of the kingdom together assembled ; so that it may be truly said 
of them, they are the men that troubled the land, and disturbed 
the nation under a false colour of gravity, have the whole people 
grievously opprest, and under pretence of expounding the an- 
cient laws have introduced new (I will not say laws, but) evil 
customs ; so that through the ignorance of some, and partiality 
nK others, who, for reward or fear of great men have been 
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engaged, there was no certainty of law, and they scorned to 
administer justice to the people ; their deeds are deeds of wick- 
edness, and the work of iniquity is in their hand ; their feet 
make haste to evil, and the way of truth have they not known ; 
what shall 1 say ? there is no judgment in their paths. 

*^ How many freemen of this land, faithfnl subjects of our lord 
the king, have, like the meanest slaves of lowest condition, 
without any fault, been cast into prison, where some of them by 
hunger, grief, or the burden of their chains have expired ; they 
have also extorted, at their pleasure, infinite sums of money for 
their ransoms ; the coffers of some, that they might fill their 
own, as well from the rich as the poor, they have exhausted, by 
reason whereof they have contracted the irreconcilable hatred 
and dreadful imprecations of all men, as if they had purchased 
and obtained such an incommunicable privilege, by their detest- 
able charter of non obstante^ that they might, at their own lust, 
be free from all laws both human and divine. 

'' Moreover, there is another more the ordinary grievance, 
which hitherto hath, and in some measure doth still rage among 
us. All things are exposed to sale, if not as it were to plunder 
and theft. Alas, how great power hath the love of money in 
the breasts of men ! Hear, therefore, O ye wicked, from my 
mouth the dreadful decree of heaven ; the dejection of your 
countenances accuseth you, and, like the m«in of Sodom, ye 
have not hidden but proclaimed the sin ; woe be to your souls ; 
woe be to them that make laws and writing, write injustice, 
that they may oppress the poor in judgment, and injure the 
cause of the humble, that widows may become their prey, and 
that they might destroy the orphan. Woe be to those that 
build their houses in injustice, and their tabernacles in unrigh- 
teousness. Woe be to them that covet large possessions, that 
break open houses, and destroy the man and his inheritance. 
Woe be to such judges who are like wolves in the evening, and 
leave not a bone till the morning. The righteous Judge will 
bring such counsellors to a foolish end, and such judges to con- 
fusion : ye shall all presently, with a loud cry, receive the just 
sentence of the land." 
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' At the faeariog of these things all ears tingted, and the whole 
commanity lifted up their voice and mourned, sayings ** Alsan, 
alafi» for us ! what is become jof that English liberty which we 
have so often purchased ; which, by so many concessioos, so 
many statutes, so many oaths, hare been confiicmed to us." 

Hereupon^ several of the criminals withdrew into secret places, 
being concealed by their friends; some of, them were. brought 
forth, into the midst of the people, and deservedly turned out of 
their offices ; one was banished the land, and others were 
grievously fined, or condemned to perpetual imprisonment. 



^ 1 •! 



This is confirmed by Spelinan, Anno. 1S90. 
*' AH the ^justices of Englanid (saith he) were,, 
An. 18. Ed. !• apprehended for corruptiofi, except 
John Mettin^ham and Elias ^Bleckingnara, whom I 
name for their honour, an4 by judgment of par- 
liament condemned, some to imprisonment, others 
banishment, or confiscation of their estates ; and 
none escaped without grievous fines, and the loss 
of their omces.** 
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